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Z . §UPREME COURT OF GEORGLA. 





Tedder vs. Stiles. 





[6.] Whenever the rights of a party are withheld or ‘violated, the presump- 
lon oc : that mye been inyyred. ‘ 


Tin Rgity? 3 in’ 1 Bibb Superior Court. Decided by. Jidge 
: Pow, November Term,’ bees 


in ‘his 6 case, the bhai bill: gies hee ra and af- 
terwards, an amended: bill filed but not answered, the cause was 
proceeding | before the Jury, when defendant moved to arrest its 
furthor progress, on thé ground that the ease was-not ripe for 
trial ; the amended.bill not being. answered and complainant 
| having not: taken: pay order to have thes same taken. pro con- 
fesdo, 9? 

“Gomifilathnnt then’ moved an order. to take the whole bill pro 
‘onfeaso, 0 on the ground that defendant. had’ not’ answered. the 
amendinent: ‘The Court refused -this’ motion, ‘but informed 
complainant’ s Counsel that they ad take, them order as. to 
the amended bill alone... 

“This complainant’ =, Cotunsel dechned. to do,.but mayéd the fol- 
lowi wing order, which was granted by the’ Court, défgndant ‘ob- 
jecting’:: “that paid cause be set.down for trial.at-the present 
term of said Court, on Said original. bill and amendment, and 
the original’ sarah! of Beteyeat, eee thereto and oil 
in the cause”). 

The.¢ase, then proceed and the Josy retuned a bepinh for 
complainant. 

- Complainant then staat the. Ciiet that said. Aes be. set 
aside and.a new trial awarded, because the ease had been sub- 
‘mitted to the Jury, and the decree rendered before the amended 
bill was answered, by peenianit, or any. ntedinahiey Jeigiient 
taken thereon. 

‘On argument, the Court brates an i ander setting wide the 
‘decree and awarding a ‘new, trial, on. the’ tet stated; and 
this decision i is, alleged as error. 


WHITTLE, Stns & Hitt ; R. P, Haus, for plaintiff in error. - 
Por; Nespist & Pox, for defendant. 
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By the Court. iets, J. daiivating’ the opinion. 


The questions made in this pour are upon points of Bajity 
Practice, and are somewhat technical in their character. ~ * 

The original bill in this case, was filed. in 1848 by, Tedder’ 
alone, ‘to recover the property that belonged to‘his wife, from 
‘her guardian, Mr, Stiles. It was answered in 1849. In 1851, 
an appeal in' the cause was entered-by consént../ At the May’ 
Term, 1852, of the Superior Court, upon the application of the 
complainant, leave was granted to amend his bill; by adding - 
‘himself as a party complainant, as the ddministhapor of his de- 
ceased wife ; and also, instead of seeking’ to recover the seven 
negroes: which the defendant had taken for the money belong- 
ing to his ward, as ‘well as the unexpended: surplus of the fund, 
to compel Mr. Stiles to account for the price of ‘the land,’ with 
interest thereén, compounded every ‘six years. “This amend~. 
ment was to be served three months before the riextterm of the 
Court, to-wit: November, 1852. At that term, a demurrer’ 
‘was filed tothe bill, on account of the misjoinder of the parties; 
or rather, Because of the substitution of a new party, who must 
recover on-altogether a different right from that set ‘p in the 
original bill. 


The demurrer ‘was over-ruled, and the defendant ordered to 
answer the-amended bill within four months. No‘answer was 
ever put in to the amended bill. At May Term, 1853, the de- 
fendant continued the cavse,.as appeats from an.entry on. the 
Bench Docket; but it is not;stated upon“what ground the con- 
tinuance was allowed. At the November Torm, 1853, the 
complainant moved to take ‘the whole bill as confessed. This. 
the Court refused to grant, but offered to permit him to take 
the amendment as confessed, which. offer was declined by the 
complainant’s solicitor. . He then moved that the cause be set, 
down for trial at that term of the Court, on the original bill 
and amendment, the answer of the defendant to the -original 
dill, the replication thereto and ‘the proofs in the cause. And 
this order was wronioy" the defendant, by his Solicitor, objecting _ 
thereto. 
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Pedder v8. Stiles. 


5s Be veriiet was rendered for $7,413.12. 
Die: defendant’ s Solicitor then moved to set aside the decree 





- for irregularity, and it wag done ; and this is the decision, ex- 


seca 


“[1.], The first. point which’ I propose to hotide, “is: ‘ehether 
the first order moved by the complainant’s Solicitor was proper, 


~, namely; to'take the whole bill as confessed, because the de- 
| fendant had failed to answer the amended Dill, and notwith- 
‘standing he had fully answered the original bill?. 


Had.we. consulted-our own opinion in relation to: this prac- 


* tice, our judgment probably would have been, that the interlo- . 


cutory deere of pro confesso;.should have been taken as to,the 
amendment. only. ‘The, answer to.an amended. bill. must be co- 


_ extensive with ; the bill as amended: If, then, the defendant 

‘has fully-answered the original, bill, but fails: only to answer 

"the: amended bill, - to. take.,the Setencinent as confessed, it 

would seem. to, subserye every purpose, and save much ¢ost..and 

. trouble: tothe parties, But upon examination, we find the prac- 
{tice in England to be well settled to the contrary. 


Soon after the practice was first adopted, of taking bills as 


“eonfessed,’ without requirmg proof thereof, Lord King jover- 


- ruled Sir Joseph Jekyl, the Master of ‘the Rollsy:i in “allowing 


the whole bik to- ‘be taken as. confessed, for want-of'.a further 


“answer. ° (2 PeerWins.’559,) - But’ -he; in seffect, -in a few 


months afterwards, ovet-ruled his own decision; in Abergavenny 
vs. Abergavenny (2 Hg. Cas. Ab. 179 4 Vin. Abr. 446, 8, 
C:) Inthe case’ of Davis va. Davis (2 Ath. Rep. 23) Lord 
Hardwicke refused. to be bound by the decision of Lord: King 


‘in Hawkins and: Crook: -This: was in-1739... In 1772, in Ba- 


con: vs. Griffith (4 Ves. 619, ‘note) Lord Apsiéy,,/where the 
Master of the Rolls allowed the antendments to the bill, alone, 
to be taken-as confessed, his Lordship reversed the,order upon 
appeal, holding that, the bill, as amended, was but,one record, 
and that the amendments not being atiswered, the b7/7 was not 
answered. A similar decision was made by Lord Alvaniey, in 
the case of Jopling vs. Stewart,’in 1799. (4 Ves. Jr. 619.) 
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And this continues to’be the practice in Great Britain, down to 
the present day, as appears from some. recent cases. ait ° 
The complainant, then, was clearly entitled to ‘the first. mo- 
tion which he made, to'take the whole bill as confessed, for 
want.of a, further .and full answer; and the Circuit Judge 
should have allowed him to'take that course, instead of proffer- 
ing to him the privilege of taking the amendment, only, as 
cenfessed, which would have been irregular and illegal. And 
this brings us to the consideration of the final order, which was . 
that the cause be set down for trial at that term of the Court, 
on the original bill; the amendment, the answer of the-defend- 
ant to the original bill, the replication thereto and the proofs 
taken in the cause. sae 
[2.] [8.] This:order was’ wrong in this—that although: the 
complainant had required-an answer to his amended bill, he 
proceeded to*trial without any answer ever having been made, 
and without any interlocutory order—taking it’ as’ confessed. 
Having required an answer, the rule is, that he is not author- 
ized, without the consént of the defendant, to consider the an- 
swer to the original bill, as an answer to the amended bill. 
Indeed, the order does not so treat it. . And it is no sufficient 
reply, to say, that'the Court refused to-grant the right order, 
and that the order which it did allow, was the best that could 
be obtained. The failure in the Court to do what was right, 
will: not justify Counsel in asking, nor the Court in granting, 
that which isywrong. No issue was made or could' be made, 
until the amended bill was answered or taken as confessed, un- 
less the irregularity “had been waived by the defendant. And 
so far from giving his consent to the proceeding, he protested 
against it.. . 
The issue then; was’ clearly incomplete, inasmuch as the 
amended bill had-never been answered, neither was there an 
order taking it as confessefl. If no answer at all had been filed, 
it is conceded and has been so adjudged by this Court, 
Groce vs. Field-et al. (13Ga. R. 24,) that a judgment pro con- 
Fesso, was indispensable ; otherwise, the issue was not formed. 
Is not the prin¢iple'the same, when the amended bill is not an- 
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swered? And yet, this cause was setdown for triel on the 
original bill, the amendment, the answer, which -was.to the 
original bill only, the replication, which could only have been 
to the answer to the original bill, and the proofs which had been | 
theretofore taken. | 

‘What disposition, I ask, is made by the pleadings of the 
amendment? How is the issue made up as to that? And yet 
this amendment was essential to the complainant’s cause. It 
was one of substance and not of form; without it, he was not 
entitled to a decree. 

In this view of the pleadings then, they were essentially de- 
fective. | . .' | 

But there is another objection to this proceeding. It will 
be noted that this cause was peremptorily set down for trial, at 
the same term at which the replication was filed. According 
to the construction put by this Court,upon the 58d section of 
the Judiciary Act of 1799, in Hozxey vs. Carey (12 Ga. .R. 
584,) Leonard vs. Stocks (Ib. 546,) and McDougald and oth- 
ers vs. Carey, (Ib. 553,) the cause did not stand for trial at 
the same term at which the replication was filed. 

f4.] Ordinarily, when the answer comes in at the second 
term after the bill is returned, the replication is filed and an 
order is taken, prospectively, to set the cause down for trial at 
the next-term. The proofs.are then taken and the cause is 
tried at the third term, as required by the Statute; or the fourth, 
at farthest, upon special showing. As frequently happens, 
owing to amendments and other reasons, the pleadings in this 
case, were not made up at the second term. 

[5.] It is usual in practice, to.collect the proofs before the 
replication is filed. ‘The theory of the rule is different. - It is 
true, too, that parties may, by consent, proceed. to trial at 
once, when the cause isset down; they cannot be forced to doit. 

But it is argued that the defendant was in Jaches, in not 
having answered the amended bill. But the punishment for 
this was to. have taken the whole bill as confessed. The com- 
plainant could have compelled the Court to have granted him 
this order. The default.of defendant did. not authorize the 
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: Court to force him to trial, immediately upon the filing of the 
- teplication. He was entitled to a term, according to Equity 


Practice, and could not be deprived of it without his consent. 


[6.] But it is said, that notwithstanding ‘the decree was ir- 

regularly obtained, still, it does not appear that the defendant 
has been injured: “Whenever the rights of a party ‘are either 
withheld or violated, the presumption of law is, that damage 
has been sustained." And Courts should be very clear that such 
is not the case, before they act upon the ground here assumed. 
At any rate, we cannot undertake’ to say, with certainty, that 
no detriment has ensued to the defendant, under the facts of 
this case. . 

Tt was his right to have the pleadings perfected, before the 
cause was set down for trial; and then a term allowed him af- 
terwards, to prepare his proofs. And lic was deprived, against 
his will, of both of these rights. 

Judgment affirmed. 





No. 2.—Samven Taynor-and Sarat TayLor, plaintiffs in. 


error, vs. BENJAMIN B. Surru, defendant in error. 


[1.] The reputation of witnesses among their neighbors, for truth, is impeached. 
The testimony of witresses, to the effect that they are acquainted with the 
character of the impeached witnesses for truth in their neighborhood, and 
that from this acquaintance thus derived, they would believe those witnes- 
es on their oath, although as they said, they had-neverheard,that character 
spoken of, is-then received. And the Court charges the Jury that they may 


weigh this testimony, in their éstimate of the credibility of the impeached | 


witnesses: Held, thiat this charge’ is not erroneous. 


[2.] A motion to amend, made after “a case has gone to the Jury,” ought, 
on payment of costs by the movant, to be allowed, unless the party opposing 
the motion “ will state on oath,” or his Attorney at Law will “state in his 
place,” that such party will’be “ takem by surprise,” and will be “less pre+ 
pared for trial in consequence of the amendment” if allowed. 
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Slander, in Twiggs Superior Court, Motion for a new trial. 
Decided by Judge HARDEMAN, September: Term, 1853. 


; -- Bomjauain B.. Smith’ brought his action, of sdaiider 3 in Tiriggs 
Superior Court, against-Samuel Taylor and wife, returnable to 
the September Term,1850, for words.spoken by the latter. 

.\, The declaration charges that the words were spoken on the 
first day of May, 1850, and were as follows: “(that plaintiff 
kept Mrs. Louisa, P.. Lynch and-gave,her the:c**p.” 

Phe defendants filed the plea, of the general issue. 

‘The cause was carried’to the appeal by aipient, and statin: 
ued once thereafter by the defendants. 

On the trial, the plaintiff proved the-speaking of the wild, 
on the evening of the 26th day of December, 1849, by two. wit- 
nesses, Mrs. and Miss Melton. It. also appeared in. evidence, 
from the testimony of the Clerk, that the-declaration: was filed 
in Court some two or three weeks before the:process bears date. 

The defendants then readin evidence the evidence of Mrs. 
Vann, taken by interrogatoriés, going to-impeach the character 
of Mrs..and Miss Melton for “truth:and veracity.” Plaintiff 
sustained characterof witnesses: . Defendants,: at this point, 

‘moved to amend their defence, by filing the plea of Statute of 
Limitations. © The Court refused the motion. “The defendants 
then.swore James Taylor, (son of-defendants) who testified that 
he was ‘present’ at his‘ father’s, when Mrs.:and Miss Melton 
were there at supper on the'23d or 24th of December, 18499 
he never saw them there on an évening afterwards—he heard 

no conversation in his presence about Mr. Smith.” 

The causé was then.submitted to the Jury, and the Court, 

| among other things, charged “ that the faet that one has‘lived 

a.long time in, the neighborhood, and is well acquainted with 
the person’ whose good faith is sought to be assailed; and has 
never heard their-truth qtiestioned; is évidence which the Jury 
may ‘weigh in their estimate of credibility.” 
The Jury found a verdict in favor of plaintiff for $2,750. 
Whereupon, Counsel for defendants moved the Court for a new 
trial, on the ‘grounds— , 
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Ast. Because the Court erred in charging the Jury as above 
set forth. . , 

2d: Because, from the exorbitant amount of the damages, the 
Court must conclude that the Jury acted from passion, partial- 
ity or mistake. 

3d. Beeause the Jury found contrary to law and evidence. 

4th. Because the Court erred in ‘not allowing the defendants 
to file the plea of the Statute of Limitations. 

The Court (Judge HarpEMAN presiding) over-ruled the mo- 
tion for a new trial, and Counsel for defendants excepted. 


Cote & Por for :plaintiffs in error. 
Warrte and J. L. Harris for defendant in error. 
By the Court.—BeEnnN«NG, J. delivering the opinion. 


A witness of the defendant’s swore of two witnesses that had 
been examined by the plaintiff, as follows: “ From the knowl- 
edge I have of their character in the neighborhood, for truth 
and veracity, I should weigh their evidence, in a Court of Jus- 
tice, with a considerable degree of allowance.” ) 

This testimony says, in effect, that the two witnesses bore in 
their neighborhood, a reputation for truth which was not good. 

To rebut it, the plaintiff examined two witnesses, who swore 
that they were acquainted with the character of the two im- 
peached witnesses, for truth, in the neighborhood in which those 
witnesses lived, and that from their knowledge thus derived, 
they would believe those two witnesses on their oath, in a Court 
of Justice :-but these two supporting witnesses also swore that 
they had never heard any thing for or against the truth of the 
two impeached witnesses—that they had never heard the ques- 
tion of such truth raised among their neighbors. 

The effect of this testimony was certainly, to some extent, to 
rebut the testimony of the impeaching witnesses. It says at 
least as much as this: that if the character of the impeached 
witnesses was not good, they, the supporting witnesses, had 
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never heard that it. was not; andif it were true that it was not, 
ns wore such persons as would probably have ‘heard of it: 

for they swear that they are acquainted with that character, 
although they never‘heard it spoken of;-meaning, perhaps, to 
have it understood that they derive that acquaintance from the 
sort of respect and consideration with which those witnesses 
were treated by their neighbors. 

And certainly the sort of silent respect and consideration 
with which one is treated and received by those who know him, 
is some index of what they think of him as aman of veracity. 
And, indeed, if he is a person whom'they think very highly of, 
this is about the only index. “The character for truth, of such 
a person, is never discussed—questioned—“ spoken of.” To 
discuss, question, or even, perhaps, to speak of one’s reputation 
for truth, is to admit that two opinions are possible on the point. 
Suppose the question were, what was the character of Wash- 
ington, among his neighbors for truth, could the answer be,any 
thing but this? I never heard it questioned, discussed, spoken 
of; at yet, I know it to have been: the most exalted. 

This testimony, then, for the purpose. of rebuttal, if for no 
other purpose, was well received. And whatever. rebuts im: 
peaching testimony, may, of course, be weighed hy the Jury, 
in estimating the credibility of the impeached testimony. 

_ [1.] ‘The charge which is ‘assigned ag erroneous, was in sub- 
stance, no more than that the Jury might weigh the testimony 
for such a purpose; and was, therefore, in the opinion, of this 
Court, not erroneous. 

After the defendants had delivered evidence to the. Jury, 
they moved to amend their answer, by adding a plea of ‘the 
Statute of Limitations. The Court over-ruled the motion, 
“beeause (in the language of the Court) no cause is shown in ex- 
cuse of its not being filed before—the testimony on which it is 
sought to be placed, having been in Court for a long while, as 
scen from entries on interrogatories.” There is.no other rea- 
son assigned for the decision, It. does not appear that any 
other existed. Therefore, it does not appear that the plaintiff 
stated “on oath,’’ or that his Attorney “ stated in his place,” 
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that he would be “taken by surprise,” and would be “less. pre- 
pared. for trial in cénsequence of the amendment,” should the 
amendment be allowed... For aught that appears to the con- 
trary, the plaintiff, at the time when the motion to file the new 
;plea was made, was as ready to meet that plea as he would or 
could have been, had the plea been filed at the carliest moment 
at which it could be filed. And, therefore, for aught that ap- 
pears to-the contrary, the filing of the plea (ifsit had been filed) 
at that late time, would have done the plaintiff no more harm 
than would have the filing of it at the earliest possible time. 
This being so, every reason that exists for allowing the plea to 
have been pleaded at the earliest time, exists for allowing it to 
have been pleaded at the-late—unless there is some positive 
command of the law, which prescribes the one time rather than 
the other. 

Is there any sucha command? That, therefore, is the ques- 
tion. 

The fith Common Law Rule of Court is as follows: “ When 
an appeal is entered, either-of the parties litigant may make 
any amendment of the declaration or answer they may deem 
necessary. ‘The party amending, shall give notice thereof in 
writing, accompanied by a copy of the amendment to the ad- 





verse party, three months previous to the next term after the ' 


appeal; and if the party amending fail to give such notice, and 
the adverse-party will state on oath, or the Attorney at Law 
state in his place, that he is taken by surprise, and is less pre- 
pared for trial, in consequence of the amendment, the cause 
shall be continued at the instance of the amending party.” 

By this rule, a defendant may amend his answer on the ap- 
peal, at any stage of the case before verdict, subject to the con- 
tingency of having a continuance charged against him, if he so 
does. A license so broad as this, is manifestly capable of 
abuse to the injury of plaintiffs; to the delay of Court business; 
and to the infliction of unnecessary labor upon Court and Jury. 

To prevent-such abuse, probably another rule was adopted 
—the fifty-third. That, among others, contains the following 
words: ‘Exceptions to the declaration or answer shall be tak- 
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en before the case is submitted to the Jury, either at Conia 
Law or on the appeal—and in no case shall the declaration.or 
answer be amended in matters of substance; after the case has 
gone to the Jury, except at the discretion of the Court, and 
upon payment of costs.” 

By this rule, after a case has gone to s:ithe Jury, whether 
either side of it can be amended or not, on payment of costs, 
is committed to the discretion of the Court. But even when 
discretionary power is given, the intention, it may be assumed 
is, that the power is at.some time to be exercised. And what 
better time can be assumed, as one inténded, than a time: at 
which the exercise of the power will create no surprise—pro- 
duce no delay, expense, vexation—do no legal harm to the one 
side, while it will or may do legal good to the other. 

If this be so, then the time when the defendant in this case 
applied for leave to amend his answer, was a time at which the 
discretionary power of the Court to allow the amendment, 
should have been exercised. For it does not appear that the 
amendment, jf made, would have surprised the plaintiff, or done 
him other legal harm, while it does appear that it might have 
done the defendant some good, as he had testimony which the 
Jury might have considered supportive of the plea. 

[2.] So we think the amendment should have been allowed. 

My own opinion is, that not only should it have been allowed 
under these two rules of Court, but also that it should have 
been, under the Act of 1818, (Pr. Dig. 442) of which the first 
section is as follows: “That in every case where there is a 
good and legal cause of action plainly and distinetly set forth 
in: the petition, and there is m substance.a copy served on the 





_ defendant or defendants, or left at their most notorious. place 


of abode, every other objection shall+be, on motion, amended 
without delay or additional costs.” I understand this Act to 
apply to the defendants side of a case, as well as to the plain- 
tiffs. The words ‘every other objection” is broad enough for 
that—and the preamble shows the defendant’s side of the case 
to have been in the: mind of the Legislator equally with the 
plaintiff’s. These words.are, in the preamble, “ Parties, Clerks 
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and Sheriffs.” Not only the omissions of both. parties, but 

those also of “Clerks and Sheriffs” were in the mind of the 


Legislator, and were equally provided for in the body of the 
Act. 











No. 3.—TERRELL BARKSDALE, plaintiff in error, vs. WILLIAM 
A. Coss, Ordinary of Upson county, defendant in error. 


[1.] The mere fact that the securities reside in a different county from the 
one in which the application is made, is not, of itself, a sufficient reason for 
refusing administration. 


[2.] The refusal, by the Ordinary, to grant letters of administration, pendente 
lite, is a Judicial Act; and to reverse it, appeal, and not mandamus, is the 
. proder remedy. 


Mandamus, in Upson Superior Court. Decision by Judge 
Starke, at Chambers, February.22d, 1854. 


The petition for. mandamus set forth that Mrs. Macharine 
Bunckley departed this life in Upson county, in the year 1850. 
That a paper purporting to be the will of Mrs. Bunckley had 
been propounded for probate in the Court of Ordinary of said, 
County, to which a caveat had been filed, and that the issue 
made thereon was now pending on the appeal in Upson Supe- 
rior Court. That the petitioner made application to William 
A. Cobb, Ordinary of Upson county on the 17th day of August, 
1853, for letters.of administration ad calle gendum, pendente 
lite, on the estate of Mrs. Bunckley; that the said Ordinary, 
Wm. A. Cobb, refused to grant the said letters, and prayed | 
the Court to enjoin and require the said Ordinary to grant the 
said letters of administration to the petitioner. 

In his answer, the Ordinary admitted the facts charged, and 
set forth the ground upon which he refused to grant the letters, 
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to-wit: “Because the securities offered, reside out of the*coun- 
‘ty of Upson, and no security is offered who resides ‘in said 
County.” - 
The securities offered, all lived in the county of Talbot, ad- 
joining the county of Upson. 
The Ordinary also demurred to the mandamus, on the ground t 
that from his decision, refusing to grant the letters of adminis- 
tration, an appeal would lie. 
At the hearing, Judge STaRKE refused to grant the mania 
mus, and counsel for petitioner excepted. 


L. B. Surra for plaintiff in error. 


O. Greson for defendant in error. 


By the Court.—Lumpkin, J. delivermg the opinion. 


Two questions only are made in this record. 1st. Was the 
Ordinary of Upson right in refusing to grant temporary letters, 
on the ground that the securities, although ample, resided, all t 
of them, in the neighboring county of Talbot? 2d. Was : 
mandamus the proper remedy ? 

f1.] Upon the ‘first ground, we are not prepared to, sustain 
the Ordinary. We think that the bare fact that the securities 
reside in a different county from the one in which the applica- ' 
tion is made, is not of itself, a sufficient reason for refusing ad- | 
ministration, either temporary or permanent. 

We would not be undérstood as holding, that. in every in- 
stance, and under all cir¢umstances, the Ordinary should be 
compelled to accept securities residing out of the County, pro- 
vided they were solvent. Their residence might be so remote 
as'to justify him in withholding letters. For we are not un- 
mindful of the necessity and importance of enabling that officer, 
as well as the heirs, of maititaining a proper: supervision and 
control over the cireumstances and condition of the parties. 
No such reason as that, however, exists, or is pretended to ex- 
ist in the present instance. 
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[2.] Was mandamus against the Ordinary, the proper rem- 

Under the old Law, and before the re-organization of the 
‘Court of Ordinary, a distinction was made between letters 
which were granted to collect and take care of the estate until 
@ permanent appointment was made, and letters pendente lite. 
Phe former, under the Act of 1799, were granted by the Clerk 
merely, without the action of the Court—the latter, by the 
Court itself. And ‘we do not see that the alteration in the 
Constitution has abolished this distinction. | 

Now, when permanent letters are applied for, the Ordinary, 
acting as Clerk merely, and in vacation, may grant temporary 
letters ad collegendum bona definiti. But if letters pendente 
lite are granted, it must be by the Ordinary, acting in his Judi- 
cial character. His refusal, in the present instance, was by 
him, sitting as a Court. It was the judgment of the Ordinary. 
And the new Law, as well as the old, provides, that from every 
such decision an appeal lies to the Superior Court. And that, 
we think, was not only the appropriate, but the only remedy 
in the case. Having this specific redress provided by Statute, 
mandamus will not lie. 

And such, we believe, has been the universal construction 
put upon the late Law. Nor is it true, in point of fact, that 
the proceeding, by appeal, would be productive of either more 
delay or expense. than a resort to a mandamus. ‘Indeed, in 
both of these respects,:the appeal, we apprehend, has the ad- 
vantage. But whether this be so or not, it being allowed by 
Law, mandamus will not lie: And on this ground, the judg- 
ment below is affirmed. 
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No. 4.—Jamzs S. Puituips, guardian of James S. Phillips, 
plaintiff in error, vs. GABRIEL H. CuapPEnL and Tuomas 
BENSON, administrators of James Hopkins, deceased, de- 
fendant in error. 


[1.] A. father makes to his daughter an instrument'in writing, which, with- 
out the doing of any violence to the words of it, may import an advancement of 


so much of her portion, or a gift over and above that portion: Held, that © 


although the legal presumption from the face of the instrument may be that 
he intended an advancement, yet, that such presumption may, at least in 
Equity, be rebutted and rebutted by parol evidence, showing the intention 
to have. been such a gift. ; 

[2.] A father, after conveyance in writing, of slaves. made to his daughter, 
makes verbal admissions, tending to show that by the conveyance he did 
not design an advancement of so much portion, but a gift or settlement be- 
yond-such portion: eld, that these admissions are évidence against a son 
claiming as heir. 

[3.] Admissions.of a deceased person, tending to show that an instrument of 
writing made by him, was founded-on a valuable-consideration, cannot have 
the effect to set. up the instrument as a will. 


In Equity, in Meriwether Superior Court. Tried before 
Judge StaRKE, February Term, 1854. 


This ‘was a- bill in Equity, filed by the defendant in error 
against the plaintiffs‘in error, as administrators on the estate 
of James Hopkins, deceased, for his ward’s distributive share of 
said estate. . ) | 

Tn their answer, thé defendants alleged that their intestate, 
while in life, executed’a deed ‘of gift for two negroes, to-wit: 
Mary and her child Robert, to his daughter Amelia, who sub- 
sequently intermarried with Thomas Benson, one of the de- 
fendants. That under and by advice of Counsel, in course of 
administration of said estate, they treated the said negroes, 
Mary and Robert, as an advancement; and in distributing said 
estate, they had included said negroes as a part of the same, 
and had given their note for the complainant’s share, in said 
notes to complainants. They alleged that the said negroes 
ought not to have been treated as an advancement, but insisted 
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that they were an independent gift by James Hopkins, to hia | 
daughter Amelia Hopkins, now Amelia Benson, and prayed 
the Court that the: note given to, complainants for. ph share of 
said negroes, be ‘eancelled. 

On the trial, the’ defendants read i in evidence the rellawing 


aper:,:., ¢ . 
pape a : 


“ Guondra__Wrukxs Coatiteis 

Know, all men by these presents, that I, tabs Hépking of: 
the county and State aforesaid, for and in consideration of the | 
love and-affection which I have and bear to my daughter Ame- 
ha Hopkias, I give to my said-daughter the following negro 
slaves, vin: a negro Woman named Mary,” abut eighteen or 
nineteen years of age, and her child Robert, near two years 
old, and all the future increase ‘of said. negro woman Mary : 
nevertheless, reserving to myself my life-estaté in ‘the said ne- 
groes., All of which I hereby Warrant dnd forever defend 
against me apd my heirs,*and’ all persons . whatever, on the 
condition above stated. * ‘To have and to hold the said negroes 
and: their increase, as‘above mentioned, after the termination or 
dissolution of my life. - In witness whereof I have hereunto set 
my hand and’ weal, ‘this 18th day of March, 1824. 

: JAMES HOPKINS. 

Signed and acknowledged in presence of John: Dyson”,. and 

regularly recorded. 


Defendants then proposed to prove, by Abijah Smith and 
others, the declarations of James Hopkins, made after the exe- 
cution of ‘the instrument, and after the negroes had gone into 
the possession of Benson; in substance, as follows: ‘that after 
the death of his (Hopkins’) first wife, the mother of Permeliay 
there was a.contest between Mr. Rodes, the father of - Hopkins’: 
first wife’'and Hopkins, as to-whether the’ negroes mentioned in 
said deed of gift, had beenloaned or given to Mrs. Hopkins, and 
that Rodes claimed the jright to give the slaves to his grand- 
daughter, Permelia Benson, and the matter was adjusted be- 
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tween them by Hopkins agreeing to. ‘convey the property to his 
daughter Permelia ; and the deed of an in pursu- 
ance of that sidjostmonk” 
~The ‘defendants also proposed to: prove en the same witness, 
“ that in 1843-Benson’ applied to James ‘Hopkins to, borrow 
money, and Hopkins refused to Joan‘him ‘the money; except at 
16 per cent.; and said-that: Benson and his wife’ should never 
have any other or further advantage over his: other children, 
than they had already acquired in the receipt of the said: ne- 
groos. He would not let. him‘have’ the money, except at 16 
per. cent, as hethad already given him the mare ‘mentioned 
in'the decd, over and above the-rest”. 

- The Court excluded the testimony offered, on the cited 

1. Because parel evidence is inadmissible to explain, add to 
‘or vary the deed of gift. 

2. Because the, proposéd admissions are “from” a only: who 
had previously parted with, both the possession, | as well -as all 
interest’ in the. slaves, and were not contemporaneous with. the 
_gift nor'a part of the “res geste”. 

8. Beeause the effect of the admissions would be to set up'2 
will for the intestate, by parol. | 

To which decision and ruling of the Court, Counsel for de- 
fondants excepted: : 


Devensnty, for plaintiff in error. 





J. L. Sreviens, for defendant in error. 
By the Court.—Bunnine, J. delivering the opinion. 


~. Whether the intention of James Hopkins was to give the ne- 
groes to his daughter. Amelia, -as-an advancement of so much 
of hemportion in his estate, or asa present: over and above that 
portion, or-even.as something in compromise of “a claim which 
she'set wp against. him, the instrument which he made to her, 
‘without the necessity of haying to do:much if any violence to 
the words ofit, is capableof subserving that intention. The rela- 
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tionship of parent and child being considered, the intention is’ 
doubtless to be presumed, as long as there is nothing but, the 
face of the instrument to go by, to have been an advancement. 
Ellison vs: Cobkson, (1 Ves. Jr. 108.) But this presumption — 
is one which, at least in Equity, is liable to be rebutted, and 
rebutted by parol evidence; such, for example,’ as shall show 
the intention to, have been either of the other two mentioned 
things. In support of-this proposition, numerous cases may be 
found cited in 2 Stark. Ev, 569, and in note. 1008 to Phil. 
Ev. with Cowen § Hill's Notes. 


[1.] The Court, below, therefore, in rejecting the evidence 
because it-was parol evidence, erred. 

At the time when James Hopkins. made the admissions, he 
had, it may be true, parted with the “possession” of the ne- 
groes; but if it be true that he had also parted with “all interest”’ 
in them, ‘how comes it that his son, the defendant in error, can 
say that they are any part of the father’s estate, and claim 
them by inheritance? The nature of the son’s claim, is such 
as to make it indispensable for him to concede that the father, 
at the time of making the admissions, ‘hac no: parted with all 
interest in the negroes. 


This being so, the admissioas of the father found the father, 
as they were against his interest; and whe% vinds the ancestor 
binds the heir. Smith vs. imith, (8 Ding. IT. .) And see 
Dartmouth vs. Roberis, (1% Hast. 644.) ivct vs. Finch, (1 
Taunt. 141.) 

[2.] The Covzt Selow, therefore, ii h-’~+7; that Hopkins, 
the ancestor, at the time of making the admissions, had parted 
with all interest in the slaves, in such e sort that bis admissions 
could not bine his heir, erred. 

The effect of admitting ths ev'“ence, it is conceived, would 
have been, not to “cS 9 anv’: o. to mae out the instru 
ment to be a will, but ts : 12726 Sh on" te cal 2 deed—a convey- 
ance ona valuable considera.ion—'he ev 2770 tise of a claim— 
@ conveyance, therefore, irrevocable—a cony: regance conveying 
a right in the present—a possession in the iature. 
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Therefore, as it appears to us, the Court helo: was wrong 
‘in holding that the effect of the ea, if admitted, would he 
to set upa will by parol, 








. 


No. 5.—Marras Boor, plaintiff in ertor, vs. RichMonp 'TER- 


RELL, defendant in error., . . 


[1. ] The term lend, when used in a will, is generally equivaleni to gift. 

{2. J} When the will shows that the testator did not intend the legal. estate to 
pass to the legatee, then the word lend has’ its appropriate meaning. ©” 

[{3.] A loan implies that the ase'of a thing, i is parted with for a limited time 


and for a special purpose—the right of’ property remaining in the lender. 


An estate, therefore, which can never revert, cannot be a loan... « 

[{4.] A remainder is the remnant of an estate, limited to arise immediately on 
the determination of a precedent particular estate ;.and it always creates @ 
new estate in the remainder-man. 

[5.] It has never been decided by this Court, that a reversion in personal pro- 
perty could not exist by parol. 

[6.] A reversion is the return of an estate to the grantor and his heirs, after 
the grant isover; a gratuitous permission, by the owner to a third person, 
to use the chattel for a specified time, the proprietary interest still continu- 
ing in the owner, is not a reversion. 

[7.] A loan is the bailment of an article for a certain time, to be used by the 
borrower without paying for its use. 

[8.] The borrower is bound to take good care of the thing borrowed; to use 
it according to the intention of the lender; to restore it at the proper time, 
and to restore it in a proper condition. 

[9.] The borrower must return the increments or offspring of the thing lent. 

[10.] A loan being strictly — the lender may terminate it. whenever 
he pleases. 

[11.] The thing loaned is to be restored to the lender, unless it has been 
agreed that the restitution shall be to some other person. If the lender be 
dead, it is to be restored to his personal representative, if known. 

[12.] During the loan, nothing passes to the borrower but a mere right of 
possession and user of the thing during the bailment. 


[13.] An action of trespass or trover, will lie in favor of the lender, against 
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‘a, stranger who has obtained a wrongful possession or has madea, wrongful 
conversion ofthe thing loaned. 


Tyover, in Newton Superior Court. Tried before Judge 
Srarke, March Term, 1854. - , 


This was an action of trover brought by John P: Booth and 
his wife, Martha Booth, against: Richmond Terrell, for the. re- 
covery of eight negro slaves, to-wit: Letty and seven children,. 
named in the declaration. - Pending the action John P. Booth 
died, and the same. proceeded in the name of the wife. 

The defendant pleaded the general issue and the Statute of | 
Limitations. 

On the trial, plaintiff proved by two witnesses, that. in the 
. year 1820, in Jefferson county, Richard Hodges, the father.of 
Mrs. Booth, loaned Letty, the negro woman sued for, to Rich- 
mond Terrell and his wife, for and during the life-time of the 
latter, with’ the understanding, that at the death of Mrs.’ Ter- 
rell, the said girl Letty should be ‘returned to his daugliter, 
Martha Hodges, the plaintiff in the action. 

Plaintiff also read in evidence the will of. Richard Hodges, 
the 2d item of-which read as follows: “I give and bequeath to 
my daughter, Martha Hodges, eleven, negroes, named as: fol- 
lows; Mary and her four children, (naming them and others,) and 
Letty; the last‘named in the possession of Mrs. Terrell, and 
to'remain so duringMrs. Terrell’s'natural life; then to become 
the property of my daughter, Martha: Hodges’... .The plaintiff 
also-proyed the death of Mrs. Terrell, the conversion and value 
of the negroés and closed. 

The defendant introduced testimony, which it is unnecessary 
to. set out here, 

The Court charged the Jury, “that a loan of a slave by one 
person to another, for the life of the person to whom the prop- 
erty was loaned, or for the life of his wife, by. a parol .agree- 
ment that the slave should be returned to the owner or. his 
heirs, at the death of such person, vested an absolute title to 
the slave, in the person to whom it was loaned. And if the 
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Jury’ believed that Richard Hodges was the owner of the ne- 
gro girl Letty, and that he loaned her to the defendant or his wife 
upon:a parol contract, that she was to be returned to him.or 
his heirs, after the death of defendant’s wife, that the defendant. 
thereby acquired an absolute fee simple title to the negro, ‘and 
the plaintiff could not recover; but the Jury ought to find a 
verdict for the defendant’”’. 

To which charge of the Court, Counsel for plaintiff excepted 


‘and has brought up the same for review. 


Ezzarp & W. W. Cxark, for plaintiff in error. 
Fioyp, for defendant in error. 
By the Court.—LuMpk1y, J. delivering the opinion. : 


This is an action of trover by Martha Booth against Rich- 
mond Terrell, for eight negroes. The plaintiff. relies on the 


_ following title, sdaanaly = that her father, Richard Hodges, in- 


termarried with Louisa Terrell, the daughter of the defendant; 
and by said marriage, acquired the title to Letty, who, togethes 
with her children, constitute the property in dispute. That 
Mrs. Hodges died some short time after her intermarriage with 
plaintiff's father ;. and that thereupon, Richmond Hodges 
loaned to’his mother-in-law, Mrs. Terrell, wife of the. defend- 
ant, and at*her special request, and by the consent and appro-. 
val of the defendant, the girl Letty, tobe held and enjoyed by 
her-as a loan, during her life-time; and at her death, one of 
the witnesses swears, the negro was to be returned to plaintiff, 
who is the daughter of Richard Hodges bya former wife. The 
other witness testifies to the same contract, in substance, except 
that he states the girl was to be returned to Richard Hodges or 
his heirs. Richard Hodges died in 1824; and by his will, be- 
queathed Letty to his daughter, the plaintiff in this action. 

The Court charged the Jury that the loan of a slave by one 
person to another, for the life of the borrower, by a parol agree- 
ment that the siave should be returned to the lender or his 
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heirs, atthe death of the borrower, vested an absolute: title to 


the slave in the borrower. 


This charge'is excepted to, and the only question: to be deter- 
mined is, did the Court submit the Law of: the case prenen, 
upon the facts proven ? 

Counsel. for the defendant below and in error, insist that the 
charge of the Court is sustained by the-decision of this. Court 
in Bryan ve. Duncan(11 Ga. R. 67.) _ And also by the doe- 
trine ruled first by this Court in Kirkpatrick vs. Davidson (2 
Kelly's 2. 301,) and repeatedly recognized since, that a re- 


_Maainder in slaves ‘cannot be created by parol. 


[1.] The point decided in Bryan vs. Duncan was, that ina 
will, the word lend was sometimes construed to be equivalent to 
give. . And.in support of this principle, Hinson and Wife vs. 
Pickett and Myers, adm’r, vs. Pickett (1 Hill's Ch. :R.: 35,) 
was relied on. 

[2.] But what was the reason given in both.of these cases, 
for holding that in those wills.the word Jend meant gift? It 
was because “the testator evinced a, clear intention to part 
with the entire dominion over the party bequeathed. . After 
his death, the property never could have reverted. to.his_ exec- 
utors. A final disposition of it is made by the testator’’...Such 
is the language of this Court'in Bryan vs, Duncan. 

And in the case in Hill, Judge..O’ Nga. says: “the term 
lend, when used.in.a bequest, is generally equivalent to give. 
In some special cases, it hasits.appropriate meaning: asin Ba- 
ker vs. Baker § Red, decided by this Court.in December, 1831. 
But.in such cases, there is something which shows that the tes- 
tator didnot intend the legal estate to pass to.the legatee.: In 
the will under consideration, the testator has not. manifested 
any such intention; he uses the-word to pass from him the en- 
tire property in the chattel; and it is worthy of remark, that 
he uses the word, (/end) not in relation to the life-estate, which 
he had created, as he supposed, for his daughter, but also to 
the absolute estate in remainder, which he also supposed he had 
created in favor of her children. 

[8.] The testator parts with the entire dominion in the prop- 
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erty; and it is absurd'to say, that.an estate which can never 


revert, can be a loan, which implies that the use of the thing-is- 
parted with for a limited time, or for a special purpose, and the 


right of property remains,in the lender. It is therefore clear, 
that the werd lend, in this will, must be cone anon ee 
with give”. 


‘The cause of the defendant cannot, derive ae’ aid: Frdila' 


these precedents. First, this. is nota will, buta gtft, inter vivoss 
and secondly, so far from the lender’s manifesting any intention to 
part with the title to this, property, it is stipulated, expressly, 
that it shall be returned to him or his mii’ at mie death of 
Mrs. Terrell. 

(4. ds this an attempt by Richard Hodges, to Eybte: by i 
rol, a remainder, in personal property? Whatis4 remainder? 
The remnant. of an estate, limited to arise immediately on’ the 
determination of a precedent particular estate. Read the tes- 


timony of Sarah Smith and\George C. Hodges, 'and-I.am quite 
sure that it never would‘occur to.any legal mind that’ Richard 


Hodges, bythe loan which he. made of Letty to Mrs. Terrell, 
for life, intended to create a\new estate in this negro,-in him- 


self, at the:death of his mother-in-law: And this he would do, 


in legal. contemplation, provided it were a remainder. One ‘of 
the.rules regulating remainders.is, that they must pass out of 
the grantor, atthe time the particular estate is creited. “ And 
yet, Mr. Terrell, the defendant, declared, at the time that 
Hodges parted with the girl, that he had no ‘claim on her, and 
that his wife only wanted her as a loan; and that he would re- 
turn her at the old lady’s. death. - 

[5.} It has never been decided by this Court, that a rever- 
sion, in. personal property, could not be created by parol ; al- 
though, from the use of that word, in the first opinion deliv- 
ered upon this subject, (Kirkpatrick vs. Davidson, p. 302,) 
tneautiously perhaps, it may be inferred:that the Judge who 
wrote it out, supposed, at the time, that the rule applied to re- 
versions as well as remainders. Be this as it may, we are clear 
that this is neither a remainder or reversion. 

[6.] We have attempted to show that this isno remainder. 
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Is it ectbsleally areversion?  Whatis a reversion? It is the. 
return of an estate to the grantor and his heirs, after the grant 
isover. But here no estate, as we shall presently see, ever was 
granted; but a mere gratuitous permission to Mrs. Terrell to’ 
use the servant for a specified time—Hodges still continuing to 
be.the owner of the slave, to all intents and purposes. _ 

[7.] This, then, is néither more nor less than ‘a loan—a con- 
tract of every-day occurrence, especially between fathers-in-law 
and sons-in-law. In this particular instance, however, owing 
to. the peculiar circumstances of the case, the relative position 
of the parties to the transaction, happens to be reversed. The 
son-in-law is the lender, and the father-in-law, or his wife, the” 
borrower. 

* Chancellor Kent defines a loan to be’a bailment of an article 
for a certain time, to:be used by the borrower, without paying 
for the use.. (2 Kent’s Com. Lecture 40, p. 573, 4th Edition.) 
And this lpiinge' is copied, almost verbatem, from. Sir Wil- 
liam Jones. See Treatise on Bailments, pp. 118,217. <Ay- 
liffe says, “it is a grant of'something, made in a gratuitous 
manner, for some certain use and for a certain term of time, ex- 
pressed or implied, to the end that the: same species should_be~ 
again returned or restored again to us; and not another spe- 
cies of the same, kind or nature, and this in as good plight’ as 
it was delivered”. (Pandects, B. 4, tit. 16, p. 516.) 

[8.] The obligation of the borrower is, to take proper care 
of the thing borrowed—to use it according to the intention of 
the lender—to restore it at the proper time, and to restore it in - 
a proper condition. (Story on Bailments, §§282, 254, 256.) 

[9:] Not only is the borrower to make a return of the thing, 
at the time, and in the place, and in the manner contemplated | 
by the contract, but he must.make a like return of all the incre- 
ments and offspring of the thing lent. (7b. §257.) 

[10.] The continuance of the loan rests upon the good pleas- 
ure and good faith of the lender, and is therefore strictly pre- 
carious. A loan being strictly gratuitous, the lender may ter-” 
Mminate it whenever he pleases. (Story on Bail.§277. Winer's 
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Ab. Bailment D: Bacon 's Abr. Bailment Do “9 Cowen; 687. 


9: East. 49. 1 Dane's Ab: Ch. 1, Art: 4, $10. : 2 Leon. Re 


30, 89. Dyery 48 0.. Oro. Jac. 687. 2 Roll R. 460. 1. 
Str: R165. ‘Shepherd's Epitome—Countermand. ». 
[11.] The thing loaned is to be restored to the lender, fiteen 


it has been agreed thatthe restitution shall be to.some other’ 


person. If the lender be-dead, it is tobe restored to his. per- 
sonal representative, if known. (Story on Bail. §262.), 
[12.] During the period. ofthe loan, the lender. still retains 


the sole proprietary interest, and nothing passes-to:the_bor-. 


rower but a mere right of possession and user of the thing, du- 
Ting thé continuance 6f the bailment: 

[13.] So that an action for a trespass or conversion; will lie 
in favor of the lender against a stranger, who has obtained 2 
wrongful possession or-has made a wrongful conversion. of the 
thing loaned. (11 Johns. 285. 7 Cowen}753. 91.687. 2 
Saunders, by Williams, 47, 6: Bacon's Abr. Trespass.C.. 2. 
Ib. Trover C. 1°%. R. 480. 2 Camp. 464. 8 Johns: 482. 
13 Johns. 141. \2-Kent’s Com. Leet: 40,97 574, 4th Edition.) 


The foregoing propositions, fully warranted as ‘they are by - 


adjudicated cases,'demonstrate, so clearly, the nature of this 
transaction, to-wit: that it is neither a remainder nor & reversion, 
but a loan, for a definite period, with the express understanding, 
that at the death of Mrs. Terrell, the ’ woman, and of.course her 
offspring, born during the lifetime of Mrs. Térrell,should be 
returned to Richard Hodges; if living; or if dead, -to his daugh- 


ter Martha, or his héirs: I'say,.that this so unmistakably, .is 


the legal character of this Cuittract, that we are unwilling to. 
elaborate it furthers. | foes 

. L have said that these contracts of gratuitous Tots, were sub- 
jects of daily occurrences in the actial business of human. life. 


This reedrd shows that’ the very:defence'set.up by Richmond 


Terrell, is founded upon the-validity of stich contracts. Whether 
tlie. generous confidence -bestowed by-either or both of these: 
parties, in the other, has been mrobenete remains to be seen.. 
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No. 6.-EBieeaine J. Parxer, plaintiff in error, vs. RACHAEL 
. - Watpen, defendant ‘in error. 





f1.) Where P brought suit against’ W,. and proved by several witnesses that 
W lived with him for the time alleged in the petition, and that her board 
was worth what was charged, . and on this testimony relied, for recovery; 


_and where a similar nuniber of witnesses proved for the defendant W, that, 


her services,’ thie labor of'her two small ~negto boys, the use by P of her.’ 
horse, stock, exem and cart, andthe consumption by P’s family of a certain — 


‘amount of pork belonging to her, were, together, worth fully as much as 
her board; and after said sit brought by-P, he wrote a letter to W, asking 
Scigiwéidens for what had*been done, promising that if’ she would forgive 


and come back, he would stop the suit; and in the same connection inviting °° 


-her to come back and ,Jive as she.had done before; and @ verdict was ron- 
dered for P by the Jury : Held, that this Court weuld not interfere withthe 
discretion of the Circuit Judge in granting a new trial. 


‘Attachment, in Newton Superior Court. Motion for'a new 
trial, in Newton Superior’ Court. Decided by Judge Starke, 
March Fie 1854. 


_. This was an sidioisién, issuediat the instance of the plaintiff 
in error, against the defendant, on an open account, for board, 


washing’ and lodging of the defendant, for five years and eleven . 


months, at $100 per annum: 
The defendant appeared, and pleaded the general issue ey" 
set-off, alleging that the plaintiff was indebted to defendant in 


the sum of $800 for her own services, and for the service of two - 


negro boys, use of horse, oxen, stock, &., &e. 


On the trial, the plaintiff proved by three witnesses, that the 


defendant lived with plaintiff during the time alleged, and that. 


her, board, lodging, &c. was: worth the amount charged. 

The defendant then’ proved by some three or four witnesses, 
that the services of the defendant, and the labor of the two 
negro boys, and the use of the cart and oxen, and horse and 
stock, carried by the defendant with her to. the plaintiff’s, were 
worth as much, or more, than the board and lodging, &c. of the 
defendant. ‘It appeared from the testimony, that plaintiff and 
defendant bought and used necessaries in common, during the 
time she lived with him. 














ar ee tga 


| 
i 
| 
| 
| 
| 





28 SUPREME: COURT. OF | oem ama 





‘Parker vs: Walden. 





The defendant also proved by John M. Benson “that edie 
tiff told him (witness) that defendant was’to live with him as 
‘one of the family, and he never meetings to charge Ler any 


Rs: 


tthe defendant also esi in ofidetios the following letter, 


written after the commencement of the action.” 


“GEORGIA, Ngnebs Counry,, July 29th, 1858, 
Dear Mother: 
I take the opportunity to-write to you; we are-all well. * * 
I want you to come. back if you can forgive what has beeri done. 
If you will come back; I will stop the suit and let it go no fur- 


, ther: If you will come and live-as you did before, I will treat 


you as well'as I am able...-If you had rather leave one of the 
boys with Milton I am willing—if you had rather,bring them 


‘here and hire them out, I'am willing. I do not want the boys 
‘work, without you had rather keep them at home—all I want 
“is peace: and friendship. lam truly sorry: for what-has past. 


Ebeg you to forgiveme. * .*.* If, you will not comply 


“with none of these propositions, you must do.as -you. please, and 


IT willdo as Ian. -* * * nated 
H. J.. PARKER.” 


Phe. J ury found a verdict for the plaintiff for $453. _Where- 
upon, ‘Counsel for the defendant moved the Court for a. new 
trial, upon the grounds— 

Ist. Because the Jury found contrary to Law and the charge 
of the Court. 

2d. Because the Jury found contrary to.evidence. 

¢ 8d. Because the verdict is contrary, to,and against the evi- 
ait Sai without any evidence to support it. , 

’*'The Court sustained the motion, and awarded’ a new trial; 


) and ‘Counsel for plaintiffs excepted. 


W. W. Cusinx, for plaintiff in in error. 


Fioyp, for defendant in error. 
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By the Court.—StaRnes, J. delivering the opinion. 


, [1] By three witnesses, the plaintiff in the Court below 

proved that the, defendant lived with him during the time alleged, 

and’ that her board, &c, was worth the amount charged. An 

implied promise to pay was thus raised; and on this he relied 

for a recovery. Bya similar number of witnesses, the defendant. 
proved that her services, and the labor of her two little negro 

boys; the use of her horse, cart,.oxen, stock, &¢., by the plain- 

. tiff, were worth fully as much as her board. ind so far, if the 

‘witnesses are equally credible, the testimony would seem very 
much balanced. 

John M. Beason was then introduced by the defendant, and 
his testimony seems, if credible, to authorize a strong presump- 
tion that ‘the. defendant was not to pay the plaintiff for her 
board, inasmuch:as the latter. said to the witness that he did 
not expect to charge her. But it was insisted. that the testi- 
mony of Benson’ should be received with suspicion, because 
of his bias—he himself acknowledging that he wa8 unfriendly 
to the plaintiff. 

"Let this be conceded, and yet the following considerations 
and circumstances cause the scales of evidence to preponderate 
against the plaintiff : 

1. The defendant went to the plaintiff’s house with her 
stock, cart, provisions, furniture and little negroes; the: pork 
she carried with her was consumed by the family of plaintiff; 
her stock used by them ; her oxen and cart employed by him 
paying for the rent of. plaintiff’s homestead; and the services 
of herself (who, though aged, is described as of “ unsurpassed 
industry, and almost always at work, carding, washing, &c.’’) 
rendered about the premises. All of which seems to show, that 
the parties made a sort of common account-in house-keeping. 

2. In the letter of plaintiff, which was in evidence, we find 
him saying, “if-you can forgive what has been done; if you 
will come back I will stop the suit,” &c. 

What was it she was asked to forgive? What the wrong 
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which had been’ done, and which aeaea agent The’. 
context furnishes the answer, and shows. that that wrong was 
the claim, by suit, of payment for defendant’ 's board: for this ig 


the injury which he promises ‘to redress, if she will forgive and - . 
come back. He adds, that he would let the.suit.gono further, - 


if she would come and. live as she did.before.. “And this, under 
the circumstances, seems an «dditional:. confirmation ‘of the 


opinion, that the defendant was before: living with’ him ina way 
. that made a charge for board improper and unjust. 
Again: the plaintiff repeats, that he “is truly Pry for what 


has passed,” and begs to be'forgiven. . 
‘These considerations, in our. opinion, might very properly 
have influenced the Court, below to hold, that there’ was a con- 


siderable preponderance of testimony in favor of the defendant ;. 


and accordingly, in view of the act-of the last Legislature, to 
have granted a new trial. Especially do they: render it proper 


that we should not control the discretion of the Circuit Judge, 
who had the’ ‘witnesses before shim, and being more of the, 
vieinage, as it were, could better judge than we of their char-- 
acters, and the value of their testimony. It has-been often 
said, that for such reasons as- those last specified, @ reviewing. 


Court should be ever cautious in controlling the Circuit J Judge 
who grants a new trial. 

We take o¢casion to add, that we do not regard the letter of 
the plaintiff, to which we have-referred, as improperly admitted, 
because’ written: by way of a. compromise; as was insisted in the. 


_ argament. - It does not.bear the character of.an instrument by. 


which the plaintiff. was endeavoring to buy his peace. ~ It has 
the impress, indeed, of 9, just and christian frame of mind, de- 
sirous “of peace and | friendship,” as the plaintiff expresses it; 
and its.whole tenor is creditable to its writer: but it’ was no 
offer of compromise, ‘in the legal sense of the term, and was. 
properly admitted as evidence. 

Judgment affirmed, 
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No. 7. —Joux’ ‘Surry, adm’r, &e. plaintiff i in efror, vs, Mason 
ee GENTRY, defendant in error. 


‘E"} A Court of fate, wil not permit an administrator, who, in 1846, takes 

- Out letters on the ‘estate ofan intestate who died in 1823 or 1824, without 

_ heirs, distributeés‘or creditors,.to-recover a tract of land ffom one who pur- 

chased the same, ‘and has been; for oe years,’ in anerahle possession 
“thereof: 


In Equity, in Fayette Superior Court. Demurrer. Deci-. 
ded by ‘Judge WagnER, March em, 1854. 


“Everett ‘Noland drew lot of land No: 48, in thé 13th district, 
of originally Henry, ‘now Fayetté county: Noland ‘died’ in 
1823 or °24, without heirs,” distributees or creditors. Mason 
Gentry. purchased said lot/of land, in 1836, from Samuel Smith, 
taking his’bond for titles and paying : a part of the purchase- 
money—-Sitith being in possession at the time and claiming | 
the land as his own. Gentry went immediately into possession, 

and ‘has continued so éver since. In 1849, John. Smith took , 

out letters’ of administration on the .estate of. Noland, in the . 
county of Columbia, and commenced an “action. of ejectment, 
against Gentry, for said land, returnable to the March Term, 
1850, “of Fayette Superior Court; ‘and ‘which ‘cause is now 
pending on the appeal. Gentry filed his bill, alleging the fore- 
going facts; and’prayéd the Court that John Smith, adminis- 
trator of Noland, be perpetually enjoined from ‘Prosecuting the 
said action Of ejectment: 

To this bill; the defendant filed a general demurrer, which, 
after argument had thereon, the Court over-ruled and ordered 
the defendant to answer. ‘To which decision of the Court, 
Counsel for defendant excepted.’ 


STONE, for plaintiff. 


Ezzarp, for defendant. 
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on the Court Sa J. detarng the opinion. 


[1.] The complait fn ‘diene: is in- “the: iisthcaiinat of. 
the land specified inthe bill, under # claim: of right, in good) 
faith asserted, and has been 80 for many years. His possession, 
under such cireumstances, must prevail until some’ one ‘shows 4: 


etter title to the land.” Can “such titlé be ‘shown ‘by ‘the’ de 


fendant, who has administered on the estate of ‘Samuel’ Smith, 


(admitting t title to be inthis estite,) for the purpose of recover- 
ing the land from the complainant, when’ there are. neither 


heirs, distributees nor creditors of ‘said: estate? 


The bill alleges-these facts to be.true, and;the demurrer: ad: 
mits them, of course. . If they are true, there‘would seem tobe 
no’ equity in permitting such a claim* to prevail‘over tho tight. . 
ful possession of thé complainant. » What Bod canjeome oF it? 
What, purposes of justice be gubservéd by it 2.4" 

But there. is another question, the: answer to. wilted in,’, ie 
haps, moré degisive. If there be neither Thoin br" ee 


what title tothe property has an administrator ? ?. 


‘An administrator “is a person lawfully -appointed® to’ man- 


age and settle the’ ‘estate of a deceased . person; who. has left no- 


executor”. - But if there be no séttlenvent to be. made, as there 
can be’ none, where ‘there are neither heirs nor creditors, im 
what way can an estate be settled and managed, and how can. 
there be an administrator of it?s 2 32: 

. If there be neither heirs, distributees nor ‘creditate of an ‘és. 
tate, we know that-the sanie-eseliéats, and then’ the. escheator; 
is the person entitled to take the» property into.’ possession. 
Hence, if a person. dic! without. heirs or creditors; there-is ‘no 
need that'a trustee, in the character of an administrator, should 
be appointed for the purpose of taking his estate into posses- 
sion, inasmuch as the law. has already appointed a trustee for 
that purpose, viz: the escheator. The title to the property, 
for all purposes of its disposition, in such case, is in that officer, . 
and no other ought, in justice, to recover the same. 


It may be said that the Court. of Ordinary, a'Court of com- — 

















: 











DECATUR; AUGUST TERM, 1854. 83 





‘Carlisle vs. Tidwell, adm’r, &c. 





petent’ jurisdiction in the premises, has already pronounced 
upon this subject, by granting letters to the complainant, and 
its judgment cannot be collaterally impeached. This would be 
true in a Court of Law; and such is the effect of what this ~ 
Court says, in the case of Bryan vs. Walton, (14 Ga. R. 196.) 
But it does not folléw that a Court, whose high province it is 
to correct that wherein the Law, by reason of its universality, 
is deficient, may not interpose to frustrate a proceeding 80 con- 
trary to Equity, when a casé is presented for its consideration 
like that: before us, where a recovery, by the administrator, 
can in no wise advance justice, or subserve any other purpose 
than that of putting fees into his pocket. 

Whether the complainant be entitled to hold possession ‘of 
this land or not, as against the escheator, we think a Court of 
Equity should not permit his possession to be disturbed by one 
who has no just or equitable right to deprive him of that .pos- 
session. 

Let the judgment be reversed. 





No. 8.—WitiaM W. Caruiste, plaintiff in error, vs. MIA 
M. TIDWELL, administrator of Josiah C. Berry, dec’d. 


[1.] A motion is {made for a new trial, on the ground of “newly discovered 
evidence.” The mover swears that he was not “apprised of the existence” 
and materiality” ofthe evidence, until after the finding of the verdict: Held, 
that such an affidavit is not sufficient to support such a motion, especially 
in a case in which it is far from clear that the evidence, if admitted, ought to 
make any change in the verdict. 

' 


Debt, in Fayette Superior Court, Motion for a new>trial. 
Decided by Judge Irwin, at Chambers, 9th March, 1854. 


This was an action of debt, brought by William W. Carlisle, 
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against Mial M. Tidwell, as administrator on the estate of 
Josiah C. Berry, deceased, on the following note: 


$531 100° 

Twelve months after date, I promise. to pay William W. 
Carlisle, or bearer, Five Hundred and Eighty-one ;°; dollars, 
tu bear interest from the 25th day of December last, for value 
received. Witness my hard and seal, this 10th April, 1841. 


JOSIAH C. BERRY, [1. s.] 


The action was commenced in 1849. , The defendant filed a 
special plea of payment, alleging that the note had been fully 
paid off by Berry, in his life-time, to Carlisle, in money, lands 
and negroes. 

On the trial, in support of his plea of payment, defendant 
introduced, Thomas Berry, who testified, “that after the death 
of Josiah C. Berry, in the State of Alabama, at the April 
Jerm of Chambers Superior Court, in the year 1843, witness 
was arrested for debt, and confined in jail; that he was relea- 
sed, upon the ground that he would turn over property to dis- 
charge the debts against the witness and Josiah C. Berry; that 
there was some $1500 in judgments and suit against them, and 
other debts beside; that witness turned over five negroes, 
which sold for: upwards of $1500; a tract of land which sold 
for $340; that he gave up a settlement of land, for which he 
contracted to pay $2000, (and had paid $800) in discharge of 
the original debt. That when he was under arrest, plaintiff 
made an examination of the dockets and otherwise, and report- 
ed that the property turned over, would: pay all the debts, &c. 
That Carlisle, the plaintiff, told witness frequently afterwards, 
that he had no claims against the estate of Josiah C. Berry. 
That all the debts against witness and Josiah C. Berry were 
raked up in 1843, and property turned over sufficient to satisfy 
and discharge them, and they were discharged and paid off by 
the delivery of said property.” 

The defendant read in evidence a notice from Carlisle to 
Matthew Turner, administrator of Josiah C. Berry, in the State 
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of Alabama, dated January, 1844, in which he notified “Tur- 
ner that he held sixteen judgments for forty dollars each, ‘and 
one for sixteen dollars and sixty cents, in‘favor of Dread E, 
Pace, for the use, &c. against Thomas and Josiah C. Berry; 
also a fi. fas from the Circuit Court of Chambers County, in 
favor of Wm. Thaxton against Josiah C. Berry, and himself as 
security, for $106; also judgment in favor of C. G. Tludson for 
$240 85; also a note for forty-five dollars, due in 1841 against 
the said Josiah C. Berry.” 

The Jury found a verdict for the defendant: whereupon, 
Counsel for the plaintiff moved the Court for a new trial, upon 
the grounds— 

1st. Beeause the Jury found contrary to evidence. | 

2d. Because the Jury found contrary to Law. 

3d. Because, since the trial of the cause, the plaintiff has 
discovered evidenee by which he can prove that the sale of the 
five negroes and the lot of land testified to by the witness, 
Thomas Berry, did not pay off all the judgments and executions, 
and the note sued on. 

The newly discovered evidence, relied upon and produced, 
was, Ist. An exemplification from the records of the Circuit 
Court of Chambers county, Alabama, containing a judyment 
and execution in fayor of Cuthbert G. Hudson, against the 
said Thomas Berry, at the April Term, 1842 of said Court— 
from which exemplification it appeared that said fi. fa. to the 
amount of $221, was, on the Sth day of September, 1842, 
transferred by said Hudson to Carlisle, and which was still open 
and unsettled. 2d. The affidavit of Alexander G. Murray, of 
Griffin, Ga. setting forth that on the 25th day of March, 1848, 
he and his partner in the practice of the Law, received from 
Jas. E. Reese, for collection, a note for $283 28, made by 
Thomas and Josiah C. Berry, on the 27th January, 1841, and 
due 25th December ensuing; that Tidwell had admitted the 
justness of said note, and had promised to pay it; that Thomas 
Berry had also admitted to witness that said note was just and 
owing.” 8d. The testimony of one Leroy Driver of Chambers 
County, Alabama, as taken by interrogatories in another case 
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against said Tidwell as administrator, in the Superior Court of 
Fayette county, and of file in said Court, in substance, “ that 
he, the said Driver, was cognizant of the application of the 
money arising from the sale. of the five negroes, testified about 
by Thomas Berry. 

In support of his application, the,plaintiff, Wm. W. Carlisle, 
submitted his affidavit, verifying the facts set forth, and also 
stating that he was not “apprized of the existence and materi- 
ality” of the said newly discovered evidence, until after the ren- 
dition of the verdict. 

After argument had on the motion for a new trial, the Court 
over-ruled the same and refused to grant it, and Counsel for 
plaintiff excepted. 


Strong, for plaintiff in error. 


TIpWELL, for defendant in error. 
By the Court.—Bernnin@, J. delivering the opinion. 


The new trial was moved for on three grounds. 1. That the 
verdict was contrary to evidence. 2d. Contrary to Law. 
3d. That the plaintiff had discovered new evidence since the 
trial. 

There is plainly no foundation for the first and second 
grounds. 

[1.] As to the third, the plaintiff’s affidavit does not support 
it—does not say that the evidence which he wishes to use, has 
been discovered since the trial. What the affidavit says is, that 
he, the plaintiff, was not “ apprized of the existence and mate- 
riality” of that evidence, until after the rendition of: the ver- 
dict. He does not say, that he did not know of the existence 
of the evidence. And it is to be presumed, that he does not 
mean so to say, for it is apparent from that evidence itself, 
that he knew of the existence of much of it. He knew, as 
appears by the exemplification from the Court in Alabama, of 
the existence of the fi. fa. in favor of Hudson against Thomas 
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Berry ; for the exemplification shows the fi. fa. to have been 
transferred to him, himself, as long before as September, 1842, 
and his notice to Turner, the administrator of J. C. Berry, 
dated January, 1844, mentions that fi. fa. as one then belong- 
ing to him. So, likewise, he knew of the existence of the 
seventeen fi. fas. in favor of Pace, for the. use of Simmons 
against T. Berry and J. C. Berry, and-of the existence of the 
fact that these fi. fas. received a part of the money for which 
the.negroes of Thomas Berry were sold: for Driver's interrog- 
atories say, that such part of the money was credited on the 
fi. fas. which, with others, had been levied on the negroes; and 
his, the plaintiff’s same notice to Turner, the administrator, 
mentions these fi. fas. as being also held by him, which notice 
was in 1844, | 

This being so, it is necessary so to construe the plaintiff’s 
affidavit, as to make it mean to say, that although he was 
aware of the existence of the evidence, he was not aware of its 
materiality. 

But such an affidavit is not sufficient to support a motion for 
a new trial, made on the ground of evidence, discovered after 
the trial. For it is the discovery of unknown evidence: not of 
the materiality of known evidence, which can serve as a cause 
for a new trial. 

The affidavit does not even say, that the plaintiff had forgot- 
ten the existence of the evidence. 


And, indeed, if this evidence on a new trial, should one be 
granted, should be laid before the Jury, it is far from clear that 
it ought. to bring about any change in the verdict—that it 
ought to do away with the effect of the absence of this large 
note from the notice, which the plaintiff gave J. C. Berry’s 
administrator, Turner, of the demands which he held against 
him, as such administrator, and with the effect of his admissions 
made to Thomas Berry, fortified as each particular is, by such 
a lapse of time. 

So, therefore, this third ground is likewise insufficient to sup- 
port the motion for a new trial. 
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Therefore, the suignicat: of the Court below ought to be 
affirmed. ; 





No.: 9.—Uen L. Wricur, Isaac Scorr and ofliers, plaintiffs 
in error, vs. THE CENTRAL Rau-Roap & Banxine Com- 
PANY, defendant in error. 


_[1.] When the question is one of diligence, between a bank and its agent, it 


is not competent for the latter to protect himself, by proving the custom of 
another bank, in providing its-agents with suitable buildings and iron safes, 
for the purpose of keeping securely the money of the, principal. 

[2.] It is competent for an agent, who has been robbed of the money of his 
principal, to show that banks and other custodions of money, look to their 
vaults and safes for security, and not the outside fastenings of the building 
in which it is kept. 

[3.] An agent for hire, without specific rteestions is bound to observe all 
the precautions ordinarily pursued in relation to the particular business in 
which he is employed, and.according to the usage of the place and the cirs 
cumstances of the times within which tlie business is transacted. 

[4.] It is the privilege, though not, necessarily,,the “~ of the Court to sum 
up the evidence in conclusion. 

[5.] It is not necessary, in summing up, that any material fact should be sta- 
ted: still, it is not just to present the proof, prominently, on one side, and 
omit, — the countervailing evidence on the other. 


Debt, in Bibb Superior Court. Tried before Judge POWERS, 
November Term, 1853. 


This was an action of debt, brought by the,Central Rail-road 
and Banking Company, against Uel — and others, on ah 
following bond: - 


“ Grorata—DEKaxLB County : 
Know all men by these presents, that we, U. L. Wright, Isaac 
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Scoit,. James D. Carhart, William B. Carhart, James T. Doane, 
James Robinson, Terrence Doonan, Joseph: Thompson and Wil- 








liam B..Davis, are held and firmly bound unto. the Central 


Rail-road & Banking Company of Georgia, in the full sum of: 
Ten Thousand Dollars, to be.paid.to the said. Company or its 
assigns; for which payment we bind ourselves, our heirs, exec- 
tors and administrators, jointly and severally, firmly by these 
presents, sealed with our seals and.signed with our hands, this 
22d day of November, 1850. _ Whereas, tle above -bound.U. 
L, Wright has been appointed to the office of agent of the said, 
the Central. Rail-road & Banking Company of Georgia, at At- 
Janta. - Now, the condition of the above bond or obligation is 
such, that if the said U. L. Wright shall well and truly execute, 
and.faithfully discharge the duties required of -him in said: of- 
fice, and all other duties required of him in the business of the 
said, The Central Rail-road and Banking Company. of Georgia, 
and in all,things shall ‘well and faithfully behave and conduct 
himself and discharge the trust reposed in him, then this obli-. | 
gation to be void.” U. L. Wricut, [i.s.p>- 
Isaac Scort, [u.s.]) 
JAMES -D. Caruanz, [L. 8. ] 
WitiiaM B.-Carnart, [L.s.] 
James T. Doang, [1.8.] 
JAMES. Roprnson, [1.8.] 
TERRENCE Doonay, [1.8.]. 
JosEPH «THOMPSON, [1.8.] 
Wm. B. Davis, [u.s.] 


The declaration alleged “that on the 16th day of- March, 
1852, there.came into the hands of the said Wright, as such 
agent, the sum of Twenty Thousand Dollars, for-which the 
said Wright had failed and refused to render a true and faith- 
ful account, and to pay over the same to the plaintiff.” 

To this action, the defendants pleaded specially, “that on 
the 16th day of March, 1852, $18.121 76 of money of said 
plaintiff, was, by some unknown person, feloniously and pri- 
vately stolen, taken and carried away, without the knowledge 


\ 

















40 SUPREME COURT OF GEORGIA. 





Wright et al, vs. The Central R. R. & B’k’g Co. 





of said U. L. Wright, and without any negligence or careless- 
ness on the part of said Wright, said ’sum ‘of money, on the day 
and year aforesaid, having been stolen from a large-iron safe 
situate in the back room of the. business. house of the said 
Wright, in the City of Atlanta,” &c. - | 

On the trial, plaintiff read in evidence the bond of Wright 
and his securities, and proved by Richard W. Adams, “that 
on the 16th day of March, 1852, the amount of money in -the 
hands of Wright, as the agent of plaintiff, was $16.387 76. 
which sum he, : the said “Wright, had never paid. over’ to 
plaintiff ; that Wright received, as. a salary: for ‘his services, 
$50 per.month. The principal business of Wright was to 
discount bills on Savannah, predicated on shipments of cotton 
and produce, to: collect papers, circulate bills, &c. as bank 
agent,” and closed. ve 

The defendant opened his defence, and it appeared in evi- 
dence, that-the money was kept in an iron safe, situate in the 
back room of a business house in the City of Atlanta, which 
was occupied as a bed-room, and in which two persons slept 
every night. The'shutter of one of the windows to said room, 
had been off for. some time, and the glass window was fastened 
down by a-nail. On the night the robbery is alleged to have 
been committed, the persons who usually slept in the room, 
were at a ball; and that between the hours of 9 and 10 o’clock, 
Wright. went to the ball and gave the key of the house to one 
of them. It also appeared in evidence, that a noise was heard 
by Daniel J. Owens, between the hours aforesaid on that night, 
which he, Owens, thought was caused by a cat breaking a tum- 
bler infhis-own house, which noise was in the direction of the win- 
dow of Wright’sroom, which had no shutter, the said window being 
not more than fifteen feet from Owens, who was in his own 
room*at the time. A pane of glass in the window, was broken 
out, and the iron safe left open, and had the.appearance of be- 
ing forced open. - Wright had been seen to enter through this 
window by Owens once, before the night of the robbery, alleg- 
ing that the young men had the key and were absent. 

It was also in evidence, “that the place where Wright kept 
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a méney; was such as‘is ‘usual for merchants or bank agents to 

have in;Atlsnta. ‘Wright lost his own money, that, was in the 

safe at the’ time ; that B. B. Cuyler,, the President of the 

Bank, had been.in the room: occupied by Wright as agent, and 

made-no complaint as to the safety:or insecurity of the place. 

Forthree: months after. the robbery, thé Bank continued, Wright . 
as their agent in the transaction of business, by sending him - 

papers, &c. for-collection, &e, and continued his‘ salary bi to. 

the 26th,day of June, 1852.” , . 

Defendants-introduced J. C. Plant, and aeineal to pa, 
by-him “ that hie was agent of the Marine & Fire Insurance 
Bank, and that it was the custom of that Bank tofurtish strong 
and substential safes.to their agencies, for the safe-keeping of 
their money”, which, on motion, the Court rejected, and Coun- 
sel for defendants excepted. | 

Defendants then proposed to prove by Plant, “that banks 
do not look te outer.doors and windows for security to their 

-fands, monies, papers, &c. but to their vaultsand strong safes”, 
which, being objected to, the Court refused, and Counsel for 
defendants excepted.. 

Much other evidence was adduced, which it is unnecessary, 
here, to set, forth.. 

Counsel for defenilants seaninal the Court to charge the 
Jury, “ that’a person standing i in the relation which defendant . 
oceupied to the plaintiff, is not liable, at.all events, for the safe 
custody of the money entrusted to him...: He is not lidble for 
extraordinary diligence, but he is bound for ordinary diligence 
only ; that if the Jury believed that the evidence established 
that.. Wright. was a man. of ordinary prudeace, in the manage- 
ment of his own affairs, and he took the same care of plaintiff ¢ ’s 
money as he did of his own,-he.is not liable in law.” The 
Court refused ‘to charge exactly as requested, but did charge 
the Jury, that Wright was bound to- take the samé care of, 
plaintiff’s money as men of ordinary prudence would take of 
their own. . He was bound, for ordinary <diligence, only; but 
the question for the Jury to decide was, did he keep this money 
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with cosa marr prudence or ordinary diligence 2 not whether ‘he 
was. 4 han of oydinary’ prudénce in’ ‘the management \ of his af- 





fairs, generally~Yand his own money-was with plaintiff ’s, and ta> 
“ken atithe saine time. “A-inan’‘6f well establishéd’ prudence 
may; in a particnlar\instanee perhaps, be guilty of tho’ grossest 


négligence ; and if loss resulted to one trustiig him aS plaintiff 


did Wright; by-reasori'of his negligenee,. he~ Would "be" liable: 


The: Jury: will therefore look'to all the facts and circiimstances, 


‘as described in. evidence's and if, from the examination, are 


convinced that Wright; on this oecasion, whatever may be" his 


_ general character, acted negligently, without common prudence 


or care—in that event, in the opinion ofthe Oourt, he and his 
securities 'dréiable, in'ldw, tothe plaintiff, for thé damage sus- 
tained. It is therefore: preper that the Juryishould colisider 


. every fact in evidence, to arrive’at-a satisfactory conclusion as 


to the character of the diligence’and prudence ‘observed ; and 
they may consider that. a shutter had been: allowed-to remain 
from the Window; ‘the window sash was left in a condition, that 
the nail if any, ‘whieh fastened it ‘down, oould have been 


drawn from the ontside, with an instrument or thumb‘and fin- 


ger; that the young men who slept:in' the room where the safe 
was kept, were out at a party, the night of the alleged robbery, 
with the.ktowledge of defendant; that the. chest ‘and: place 
were not suitable for keéping so large'an* amount of ‘money. 
These facts had beén alleged and insisted on in argument—did 
they exist * Ifthe Jury believe they did, let them.say, from’ 


the’ facts, do:they show ordinary diligence on the part “of — 


Wright, under all’the circumstances, as detailed? If they do; 
then he is not liables. if they: do not, thén Wright ‘is-liable to 
plaintiff.’ The Court further charged the Jury, “ that if they 
believed from the evidence, that’ Wright. had been guilty of 
criminal ¢onduet ; ‘that is, in being, himself, the robber,’ in’ 
that event, there was'an end'to the inquiry ; for the defendant 
and his securities would, unquestionably, be liable to plaintiff.”’ 
To which charges and refusal to charge by the Court, Counsel’ 
for “defendants excepted; and upon these several exceptions, 
error is assigned. 
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MoDorano and i. Wane, to sini in etror.: 
Pon, siedaries & Ron, for defendant in errot. r 


By the Court. Loris, J dslive ering eh onion 


[t } Did-the- Court err in defieting be jeathineby of Prant? ’ 
It was:proposed to-prove two facts by this. witness—First, ‘That 
he was the agent of the Marine Tusurarice Bank, and’ that. it 
was the custom of that Bank to furnish ‘its agents-with'a suit 
able place and iron-safes:for keeping, securely,: the funds: in 
their,hands ;-'and Secondly, that. banks und other .custodions 
of money, do not look to-doors and: windows for protection, but 
to their-yaults and strong boxes. : ' 

‘We see no error in the*Court, in-refusihg to. admit that por; 
tion of the testimhony, ‘which went ‘to, establish the usage of the 
particular Bank-for which the witness was employed.. It does 
not appear, how ever, that Mr. Wright ever applied to his prin- — 
cipal, ‘to be provided with additional means of security for keep- 
ing their cash, or complained that they had not been furnished, 
On the contrary, the proof is, that he undertook, for the .con-. 
sideration paid him, and the collateral benefits resulting from 
his agency, to keép the money and effects of the Central Rail- 
road & Banking Co. by such means as he, himself, could com- 
mand. 

[2.] As to so much of Plant’s evidence as seeks to show the - 
opinion: entertained, by banks, as to the relative value or 
strength of outside fastenings, and vaults; and safes, we do not 
see why it should have been tuled out as incompetent. The 
proof was certainly pertinent to the issue: as to its weight, we 
express no opinion. 

[8.] We see no error in the refusal, by the Court, to give 
the special instructions asked, namely: that if the Jury be- 
lieved that Wright was # man of ordinary diligence, and kept 
the plaintiff’s money with the same care that he did his own, 
they could not find against the defendants. 
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This is not the law of this’ case; for, as was. very- properly 
simeaeds by:the presiding. Judge, %. man; even of extraordinary 
prudence, might be guilty of gross negligence, in 4 particniarin- 
stance; both as it respects his own money and that-of other-peo- 
ple, The rule to, be deduced from a‘careful examination of’ all 

the authorities upon+this’ subject, seems to be this: that ‘an 
agent for hire, and -without specific instructions, -is* bound to 
observe'all:the precautions ordinarily pursued, in’ relation . to 
' the: particular business ‘in whieh he: is. employed; and .accord- 
ing. to the usage of. the place, and the “circumstances of the 
times within -which.the business is transacted. a ° 


» What might be extraordinary care atone place ‘and under one 
set of circumstances; might amotntonily to ordinary diligerice, at 
other places and under a-different staté of facts. ‘ While bur- 
_.glariés were nightly perpetrated, or: attempted, in Augusta, on 
a recent occasion, surely ordinary diligerie ‘would demand a 
degree of watchfulness and care, which would not be thought 
of ‘under other circumstances. So) when Roberts and his 
gang were at: large and ‘hovering around a place, what man of 
common prudente would’ not guard his own ‘treasure, as well as 
that of others, with moreé care‘and caution? We use these il- 
lustrations,'to make the tule which we have heve prescribed; 
intelligible. , % 


For the sake of convenience, we propose ‘to transpose the 
third and fourth assignments, and consider the latter first. 


[4.] Was the Court justified in charging the Jury, that if 
they should find that Wright himself was the robber, he aid 
his securities were unquestionably liable? » It is objected that 
there was nothing, either in. the pleadings, or proof, to author- 
ize this charge. What is this case? Wright was appointed 
by the Central Rail-road and Banking Company, their agent 
at Atlanta. He gave bond, with security, conditioned that he 
would well and aly execute, and faithfully discharge the 
duties required of him in said office; ahd all other duties 
required of him, in the business of his employers. ‘The proof 
was, the principal business required of. Wright,-was-to discount 
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pills on Savannah, drawn on shipments of cotton and other 
produce; to collect papers; circulate bills, &c: as Bank Agent. 
Now, the breach. of the bond is not the robbery resulting 
from the carelessness or misconduct of the agent, but his ‘fail- 
ure or neglect to pay over some sixteen or eighteen thousand 
dollars of the plaintiff’s money in his hands. Wright’s defence 
is, and he files a special plea to that effect, that on the night 
of the 16th of March, 1852, his room, where he kept plaintiff’s 


money, was feloniously entered, and the money was stolen 


from the iron chest in which it. was locked up. , Now, if the 
defendant failed to’ show ‘that the money. was burglariously 
taken, and that, too, under cizcumstances, which, in law, would 
afford him protection,-he, of course, was liable for failing to 
ac¢onnt for this fund; and consequently, this charge was wholly 
unnecessary, so faras the rights of the plaintiff were concerned, 
theugh certainly true-as.an abstract proposition. 

But it is insisted, that the charge was erroneous, because 
hypothetical—there being no ‘proof to establish the guilt of 
Wright. 

But it was incumbent.on him to make it estiafactdeily appear 
that some one else was guilty, even if. he cannot identify the 
particular person: otherwise, his plea falls to the ground, and 
he remains liable for the acknowledged 'defalcation. Conce- 
ding that the window of the.room was forced, and the safe 
entered. at the time alleged, does ‘the. proof indicate the felon?. 
Has any one been prosecuted and convicted, or even suspected 
of this crime? The guilty party has hitherto. escaped detec- 
tion. ~ Does the evidence show that any one but Mr.. Wright 
knew that this room would be vacated during the short interval 
which intervened, between the time of the delivery of the key 
to the clerks, and the breaking of the pane of. glass in the 
unshuttered window, which was heard in the neighborhood? 
Does Mr. Wright prove an aiébi, or any other fact which is 
inconsistent with his own’ guilt? 

These remarksiare elicited, not for the purpose of criminating 
Mr: Wright, or even insinuating that he, himself, was the author 
of a feigned robbery: but to show that the Court wasnot wholly 
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aibountal by the proof, in the chargewhich it gave. The only 
doubt.is, whether, if the plaintiffs put their recovery upon. this 
| ground, and not merely on the failure to account, the defendant 
| should not have been notified.by the declaration of such inten- 
tion ;. so that. he might offer rebutting testimony as to his good 
character, and every thing else which’ would establish his mno+ 
cence. ! 

[5.] One cities more remains to be maaiibinieds rs con- 
clusion, his Honor, the Circuit Judge, undertook to sum up the 
evidence. In doing so, he grouped together a few. of the most 
prominent facts against the defendant,,and charged the Jury, 
that if they beliewsd them, under all the circumstances, as de- 

tailed, then they should find for the plaintiff. 

It is not, necessarily, the duty of the Court to.sum up in con- 
clusion. . It is the privilege of the Court to do so. Under our 
Statute, forbidding the Judge to intimate az to whit is or is not 
proven, it is extremely difficult to avoid the inhibition contained 
in the Act.~ Still, it may. be done, and must he done, or-a new 
trial is the consequence. We do not say, that in summing up, 
every material fact must be stated. But.we do say, that it is 
not just to present the proof prominently on one side, and omit 
the countervailing evidence, entirely, on the other. 

_ And this.is the defect in the charge. His Honor, in com- 
menting on the nature of the diligence observed by the defend- 
ant, told the Jury, that they might consider that a. shutter had 
been allowed to remain from the window, the window-sash was 
left in a condition that the nail, ¢f any, which fastened it down, 
could have been drawn from the outside with an instrument, or 
with the thumb and finger ; that the young men who slept in 
the room where the chest was kept, were out at,a party the 
night of the alleged robbery, with the knowledge of the defen- 
dant, Wright; and that the place and chest were not suitable 
for so large an amount of money. 

But he omitted to remind them, at the same time, that Wright 

had provided.a means of equal, or greater security, than was 
~ . found, ordinarily, in the City of Atlanta; that he provided 
himself with an iron chest; that it was kept in a room where 
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two voting gentleinete tually slept; that the saslrof the window 
was secured’by nails inside; that Wright was -careful of the 
money éntrusted, to his Keeping; that he deposited -his own 
money in‘the’ same place; that for: severalmonths- after the 
‘alleged robbery, plaintiffs retained Wright in their émployment; 
and that the President of the Gompany, Mr. Cuyler,-had been 
in the room and saw: Wright’s- mode’ of — inoriey, and 
made no complaint. 

Upon the whole} we think it best that the cause be sent back 
fora re-hearing. , To the plaintiffs, it: is a matter of delay 
only, should they finally ‘recover. To the defendant, it is a 
question of character, and both to him and his securities, one of 
pressing peers importanee. It should be fairly and fully 
heard. 





No. 10:—Tnomas T. Wycne and Wirt, plaintiffs m error, vs. 
Tuomas B. GREENE, defendant. 


‘ 


[1.] Where there are two defendants to a bill; both of whom answer, and leave 
is subsequently granted to amend the bill; and one appears and demurs to 
the amended bill, before the other has-been served with a copy: Held, that 
in a writ of error to reverse the judgment upon demurrer, it is net necessary. 
to join the defendant not served ; and that his rights, neither in the Court 
below, nor in this Court, are impaired by such omission. 


The defendant in error joined issue with a protestando, and 
moved to dismiss the writ of error, on the grounds— 

1st. Because Elias McElvin ‘was, and is, a party defendant 
in the Court below, and ought to have been made.a party to 
the proceedings in error, but has not been made a party thereto. 

2d. Because the said: Elias McElvin: hath had no’ notice of 
the signing and certifying the original bill of exceptions, nor of 
the writ of error and citation. 

The facts were, that the bill was filed against Thomas B. 
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Greene, and Elias McElvin, as administrator of Batt, Wyche. 
The defendants filed separate, answers’ to:the bill. - After the 
filing of the-answers, to-wit: at May Term, 1854, of Upson: Su- 
perior Court, complainants obtained leave. to amend, ‘and. did 
amend, their bill: whereupon, Greene, one of the defendants, de- 
murred, both to the amendments, and to the:whole billas amended 
—the other defendant, McElvin, not. demurringyand not having 
been served. The Court sustained the demurrer, and dismissed 
the bill, and complainants sued out a: writ of error, and gave no 
notice to the defendant, McElvin. na 3 ‘ 





— 





CHAPPELL & GREENE, for the motion. 
GIBson & Hu, contra. 
_ By the Court.—Lumrxw, J. delivering the opinion. 


[1.] Was it necessary that Elias McElvin should have been 
joined in this writ of error? We think not, most clearly. 
Leave was granted to amend.the bill, after answer, by both 
defendants. Upon the filing of the amendment, and before, 
McElvin was ‘served with a copy; Greene, the other defendant, 
appeared ahd demurred to the amended:bill, and the demurrer 
was sustained. And it is to reverse, this judgment, that this 
writ of error is presented by Wyche, the complainant. McEI- 
vin, one of the defendants to the original bill, was no party to 
this interlocutory -decree.. Nor can his-rights be impaired, 
either by the judgment rendered: in the Court below, upon 
the demurrer, nor upon the writ: of error’in this Court. 
But. when served with the amended bill, he may demur 
separately, and bring his writ of error in the same ‘manner 
as though no such former proceeding was ever had. Like all 
other parties, he is entitled to his day i im Court, and he cannot 
be prejudiced without it: 

So far, then, from being a necessary party to this writ of 
error, he could not have been joined:in it, without his consent, 
and a waiver of all of the preliminary privileges of being served 
with the amendment, &c. secured to him by law. 

Motion denied. 
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No. 10.—Tuomas B. Wren and Wire, plaintiffs in error, vs. 
Tuomas B. GREENE, defendant in error. 


[1.] The interposition ofa Court of Equity to correct mistakes, both.as to 
law and fact, by ordering a proper deed to be executed, according to the 
true intent’ of the parties, is a very ancient doctrine. 

[2.] Case of Lansdowne vs. Lansdowne approved. 

{3.] It has always been a familiar branch of Equity jurisdiction, to grant re- 
lief to parties, against agreements made under a misconception-of their 
rights. 

[4.] In every case under this head of the law,'the only inquiry is, does the 
instrument contain what the parties intended it should and understood that 
it did? Is it their agreement? If not, then it may be reformed by aliunde 
proof,so as to make it the evidence of what was the true bargain between 
the parties. And it is wholly immaterial from what cause the defective 
execution of the intent of the parties originated. 

[5.] Questions on demurrer,: amendments to pleadings, &c. are constantly 
brought up for review before this Court, which have not been distinctly. 
presented to and actually passed upon by the Superior Court. This is a 
growing. evil, and one whichought to be corrected. 

[6.] A Court of Equity willsnot aid one volunteer against another: neither 
will it enforce.a voluntary contract. 

[7.] If a voluntary eontract, however, be actually executed, then a Court of 
Equity will enforce all the rights growing out of the contract, against any 
body. 

[8.] If the most unequivocal testimony is required, before Courts of Equity 
will grant relief against written contracts, the antiquity of the transaction, 
as well.as the factthat the donor, himself, was the draftsman of the instru- 
ment, increases the difficulty as. to the satisfactoriness and sufficiency of the 
proof. 


In Equity, in Upson Superior Court. Decision on, demur- 
rer, by Judge Starke, May Term, 1854. 


This was a bill filed by Thomas F. Wyche and Adeline W. 
Wyche, his wife, against Thomas C. Greene of Upson county, 
and Elias McElvin of Decatur county. The bill states, that 
the complainants were intermarried in 1889; that Adeline W. 
is the child of Patience C. Greene, the wife of the defendant, 
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ond daughter of Batt Wyche, late of Montgomery county ; 


that the defendant: and Patience C. were married in 18145 


that Patience died in 1848; that Batt Wyche, in 1817, and 
for some time previous thereto, entertained the wish and pur- 


pose to loan to his daughter, Patience C. for her life-time, four’ 


negro slaves, to wit: Sally, Moses, Ellick and Sealy, together 


with all their increase, previous and subsequent to that time ;. 
and at the death. of his daughter, to give the said negroes and. 


their increase, in fee-simple, tothe children that were and might 
be born of the said Patience, at her death: the same to be divi- 


ded, share and share alike among them, immediately upon her: 


demise; that with the design of loaning and giving said negroes 
and their inctcase in-manner aforesaid, and for the purpose of 
carrying. the same into effect, the said Batt Wyche executed 


- the following décd of gift: 


# 


“Stare or Guoreta, Monroomery’ County: 

Know all men by these: presents, that I, Batt Wyche, for 
and! in consideration of the love and affection which [have and 
bear unto my well beloved daughter, Patience Clark Greene, 
and the issues of her body, do give, grant and relinquish unto 


the said Patience C. Greene and issue, four’ negro slaves, to 


wit: Sally, Moses, Ellick and: Sealy, together with all their 
increase, heretofore and after these presents, the rights 


_ thereof whatsoever, unto the said slaves and increase, to have 


and to hold the said slaves and increase as aforesaid, unto the 


' pefore-named Patience O. Greene and issues forever, freed and 


cleared of and from ‘the claim of him, the said subscriber. In 
witness whereof, the said Batt Wyche has hereunto set his hand 
and seal, the 15th day of February, 1817. 
' BATT WYCHE, [L. s.], 
In presence of 
W. Conner, 
J. G. Conner, J. 1 C. 
“T make an addition to the within deed, of five hundred dol- 
lars, in place of one small negro and other things. 
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Given under my hand, this 6th day of Gatien, 1817. Yo 
be paid next fall. BATY WYCHE.” 
Test, Witson. Conner, J. I. CC.” , ' 
“Received, the 12th of April, 1819, four als ved and fifty 
dollars of the above deed. THOMAS. 6. GREENE.” 
“Received, June 2d, 1821, in full of the above, fifty dollars, 
‘THOMAS B. GREENE.” 


The bill further charges, that on the day wher said deed was 
executed, or about that time, that the said B: att Wy che, for.the 
purposes hereinbefore stated, delivered’ the deed of gift to 
‘Greene, his son-in-law, who reeeived the same, ta be held ‘for 
the use and benefit.of his wife and’children ; and that‘he did, 
in point of fact, so hold said deed until'the yeat 1824, when he 
gave up the same. to the administrator of Batt Wyche, to be 
used:as a voucher or for some other purpose, unknown to the 
complainants; and that said instrument was found, in 1850 or 
1851, among the papers of George Wyche, who is now dead, 
but who was one of the administrators of Batt Wyche; and 
that McElvin is the administrator of Batt Wyche. The bill 
further charges, that the four negroes mentioned ‘in the deed, 
were delivered by Batt Wyche to Thomas B. Greene.. It fur- 
ther charges, that the draftsman, in drawing said deed of gift, 
failed to use apt words to carry the design and purpose of Batt 
Wyche into effect, as clearly set forth ; and that the scrivener, 
in framing the instrument, made a mistake in iis: that instead 
of loaning the negroes and their increase to Patience C. Greene, 
during her life, and ‘at her death, giving the property in fee- 
simple tothe children, the writer drew the deed so as to convey 
the negroes to Mrs. Greene, absolutely, and the issue of her 


fody. ‘The bill avers that this was the result of accident, and 


that Batt Wyche, at the time of executing and delivering said 
deed. of gift, intended the same to be a conveyance by deed of 
gift, that loaned the four slaves and increase to Mrs. Greene 
for her life only, and-at her death, gave the same to her chil- 


dren, to be equally divided between them, share and share alike. 


The bill further charges, that Thomas B. Greene, when the 
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deed was executed, and when he took thé same,-had notice that 
the deed of gift was intended, by Batt Wyche; to convey the 
negroes as before stated; and that Batt Wyche, during his 
life-time, understood and believed that the deed of gift was 
drawn, in conformity with the purpose ‘which he ‘had in view 
in executing. it; and that Greene received the deed, with notice 
' of, this fact, and so held the same, with the negroes, for the 
benefit of his wife and children, as before charged. 


The bill further stated, that the increase of Sally and Sealy, 
amounted to twenty-nine in number, giving their names and 
description—all of which, ‘together with. Ellick, were in the 
possession of defendant, if March, 1850; that he had given 
Moses to one Eliazar Adams, one of the nicasendiantn of his wife; 
that the complamants instituted their action of-trover, return- 
able to the April Term, 1850, of Upson Superior Court, for 
the recovery of the said thirty-one slaves, against the said 
Greene—upon which, a trial was had in. October thereafter, 
when the Circuit Judge refused to allow the complainants to 
sliow the alleged nustake,.and decided that the deed of gift 
vested an absolute title to the negroes, m Thomas B. Greene; 
and that in consequence of said decision, a verdict and judg- 
ment were rendered in favor of the defendant in the action. 
The bill charges that an appeal has been enterod,and that 
the same is now pending, and which will stand for trial at the 
ensuing term of the Superior Court, unless restrained, and that 
complainants will be again compelled to submit to a defeat, 
unless they can have the deed of gift, reformed, so as to repre- 
sent and carry out the design.of Batt Wyche in making the 
bame, at the time it was caiaae and delivered. ‘The complai- 
nants pray for, an injunction, and that the mistake may be cor- 
rected and the writing reformed. 


On the 18th September, 1851, the bill was presented by the 
complainants to Judge STARKE, in vacation, at Chambers, for 
-his sanction, who refused to grant thesame. -This decision of 
Judge STARKE Was, upon writ of error, reversed by the Supreme 
Court at Macon; February Term, 1852... 
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On the 31st day: of August, 1852, Greene answered the bill, 
aud McElvin filed his answer in Marck; 1853. 

On the 6th day of May, 1854, complainants filed an iii 
ment to their bill, alleging the execution of an addition of five 
hundred dollars to,the said deed of gift, by Batt Wyche, ‘and 
which was endorsed upon said deed; that the same had been 
paid to Greene, for the use and benefit of his wife and children, 
as charged in the bill; that they were entitled to receive the 
same, with interest thereon, from the death of Patience C.” 

Atthe May Term, 1854, of said Superior Court of Upson, com- 
plainants further amended their bill, in which amendment they 
charge that B. Wyche, himself, drew the deed of gift ; that he was 
not skilled in drawing such instruments, < and that it was his in- 
tention so to have denkh the sume, as to have conveyed an es- 
tate for life, in said negrocs, to his de aughter, Patience C., and 
at her death, in fee-simple to her children ; ond that by a mis- 
take of the said Batt Wyche, inthe use of words not proper 
and teclinical for the conveyance of such meaning, the said in- 
tentions of said Batt Wyche, failed to be equally expressed 
therein. 

After the filing of the amendments, the defendant, Thomas 
B. Greene, demurred to said amendments, and to the whole bill 
as amended, upon the grounds— 

1st. Because the bill, as amended, is multifarious. 

2d. Because said bill, as amended, presents a case in which 
Equity will not interfere to reform the written instrument, 
under which complainants claim, for the purpose of enabling 
the complainants to recover thereon, 

3d. Because it does not appear, by the bill or. amendments, 
that Batt Wyche was the owner of the negroes specified in the 
deed: of gift : nor does it appear who was the owner of said ne- 
groes, or that the‘said Thomas Greene was not their owner at 
and before the execution.of the said deed of gift.” + . . 

After argument .of the demurrer, and before the decision of 
the Court: thereon, complainants were allowed to amend their 
bill. further—in which amendment they charged, ‘that at the 
time of the execution of said'deed of gift, the titles to said ne- 
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groes Was in the said Batt Wyche, and that Greene had notice 
of the same at the time; that when said Batt Wyche drew 
and. executed said deed of gift, it was his intention so to 
draft it, that it would convey to said Patience C., an es- 
tate for her life in and to the said negroes and i increase, and at 
her death, an estate in fee-simple, to her children; and’ that 
Greene then and there well knew that such was the intention 
of the said’ Batt Wyche, ind that he reccived said deed with 
such knowledge as aforesaid.” 

The Court-sustained the demurrer, and dismissed the bill and 
amendments, and Counsel for complainant excepted. 


Gibson & Hitt, for plaintiff in error. 
’Fioyp & CHAPPELL, for defendant in-error. 


By the Court.—Lumpxty, J. delivering the opinion. 


The plaintiff in érror filed a bill against Thomas B. Greene 
and Elias McElvin, as admjnistrator of Batt Wyche, deceased, 
for the purpose of having a deed of gift reformed, on the ground 
of mistake in drafting the same. 

The bill, as it stood originally, was to the effect, that Thomas 
B. Greene’s deceased wife, Patience C. was the daughter of 
Batt Wyche of Montgomery county ; that Thomas B. Greene in- 
termarried with his wife in 1814, and by her, had a numerous 
family of children, of whom Adeline, the wife of Thomas T. 
Wyche, the complainant, was one; that in 1814, Batt Wyche 
entertained a wish and design to secure to his daughter Pa- 
tience, for life, and to her children, at her death, four negro 
slaves: Sally, Moses, Ellick and Sealy, with all their increase ; 
that to accomplish this object, he procured one J. G. Conner or 
some other draftsman, to draw a deed of gift, a copy of which 
is annexed to the bill, as part thereof; that said deed of gift 

“was executed by Batt Wyche in 1817, and by him delivered 
to Thomas B. Greene ; and that the said Thomas B. received 
the same, ‘to be held, togethier with said negroes and their in- 
crease, for the benefit of the said Patience C. and her children; 
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and that he did so hold and keep said deed of -gift, till sad 
Batt Wyche’s: death. 

The bill further states, that the draftsman made a iil 
in drawing said deed of gift in this: that said deed conveys the 
title of said negroes and their increase, to said Patience €. and 
issue, when, in truth, at the time of preparing, executing: and 
delivering said deed, it was said Batt’s instruction and direc- 
tion to convey said negroes to the said Patience, for her life- 
time.only; and at her death, in fee-simple to her children; and 
that up to*his death, Batt Wyche thought said: deed so con- 
yeyed said negroes; and that Greene, at the time of receiving, 
and while he held the same, had notice that such was the na- 
ture and design of the conveyance. 

The following indorsement was on the. back of the deed: “I 
make an addition to the within deed, of five hundred dollars, in 
place of a small negro and other things. Given under my 
hand, this 6th day of October, 1817, to be paid next fall, 

BATT WYCHE.” 

The deed ‘was duly recorded.in the Clerk’s office of the Su- 
perior Court of Montgomery county, on the 27th day of May, 
1817. 

Thomas B: Greene eas the deed till 1824, and then deliv- 
ered it to George Wyche, administrator of Batt Wyche, among 
whose papers it was found.in 1850 or 1851. 

The: bill prayed that the alleged mistake might be corrected, 
and the instrument reformed, aecording to the true intent and 
meaning of the parties.. It also prayed an injunction, to re- 
strain a trover action then pending between the parties. Upon 
being presented to Judge Srarke, he refused to sanction the 
bill, Tr various reasons; to which decision and refusal, com- 
slathants; by their Counsel, excepted. And the cause was 
then brought before this Court, upon writ of error. After sol 
émn argument, this Court reversed the judgment of the Circuit 
Judge, holding, that assuming the facts charged in the bill to 
be true, that the deed of gift from Batt Wyche to Greene and 
wife, did not contain the actual agreement between the parties ; 
that it was not what they intended it should be, and thought it 
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was; that the draftsman, by mistake, either ds to fact or as to 
law, drew a different contract from the one contemplated: by 
the donor, and understood and accepted by the donee ; and 
that consequently, Equity ought to interpose and compel the 
parties to execute their true agreement, and not that which 
was reduced to writing; that while Chancery had no power to 
make contracts for parties, or to substitute one for another, it 
could and would decree, that they should reform those which 
they had actually made; and if the paper does not fulfil or vi- 
olates their undérstanding, it will be rectified and made to con- 
form toit. (11 Ga. R. 171.). 


The bill having been sanctioned and filed, under the order 
of this Court, the defendant, Greene, answered the same; and 
the case standing for'trial, the complainants discovered. their 
inability to make out, by proof, sucha case of mistake as that 
set forth in the bill, they obtained leave to amend their bill, so- 
as to make it correspond with the proof. And by.the bill, ‘as 
amended, the averment is not that Batt Wyche procured one J.. 
G. Conner or other person’ to draw the deed; but that he drew 
it himself; that he was not skilled in framing such instruments,. 
and that it was his intention so to have drawn the same, as to: 
vest a life-estate in Mrs. Greene, and the fee in remainder, in. 
her children ; and that by mistake, in the use of words not 
proper and technical, the intention of Batt Wyche failed to be 
legally expressed. And instead of alleging that it was the in- 
structions and directions of Batt Wyche, that the deed should 
be drawn in a particular way, the bill charges that it was the 
intention of Batt Wyche, himself, so to have framed it. 


To the amended bill Greene demurred, McElvin not having 
been served with.a copy of the amendment; and he insists, 
that by the amendment, the character of the bill is wholly 
changed ; that, as originally brought, it presented a case of 
mustake, in fact, for which it asked relief; that now, it made 
a case only of zgnorance or mistake of law, for which Equity 
could grant no aid. 


The demurrer was sustained by Judge StTaRkE and the bill 
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dismissed. The complainants, Dy. their ‘Solicitors, excepted; 
and thus, the case comes again hefore this Court for revision... 

We,concur with Counsel for, Mr.,Gvreene, that the sole ques- 
tion presented by the record.and bill. of exceptions is, whether 
the bill, as amended, presents such a ¢ase of mistake and error 
in the drawing of the deed of gift, fiom Batt Wyche to his 
daughter, as to entitle the complainants to a decree in Chan- 
cery, against the defendant, Greene, dirccting said conveyance 
to be rectified as prayed for by the bill. 

If the judgment of. the Court upon the case, as or iginally 
made, was right, then we. are cicar that the judgment of the 
Court below, upon the demurrer filed fo the amended bill, was 
wrong. 

It is to be deeply regretted, that tliere is so much confusion 
and uncertainty, as it respects this important branch of Equity 
jurisdiction. Judge Story admits that the English Elementary 
Writers treat:the subject ina very loose and unsatisfactory: 
manner, laying down no distinct rules, when mistakes of . the 
Law are or are not relievable in Equity, but contenting them- 
sélves, for the most part, with mere statements of the cases. 
Whether the same criticisth does not apply, to some extent at 
least, to the learned Commentator himself, as well as to Mad+ 
dock, Jeremy, Cooper, Fonblanque, Mitford, Newland, and 
those who had preceded him, no one, ‘I think, will doubt, who 
has read his 5th Chapter, Volume I. Title Mistake. 

All writers on Equity lay down the rule, that mere ignorance 
of the law, is no sufficient ground’ for rectifying a contract; 
yet, they state so many exceptions, that the rule is: utterly 
smothered and Jost sight of... It is, to my mind, highly desira- 
ble that the Courts would hold, if they have the power; and ° 
if not, that the Legislature would enact, with Lord King, in 
Lansdowne vs. Lansdowne, (Mosely,»864,) that the maxim, 
ignorance of the law will not excuse, applies only to criminal 
cases, and not to civil contracts; or that no mistake of law, 
whatever, should be corrected. Like Mr. Calhoun’s and “Mr. 
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‘Webster's antipodal interpretations of the Federal Constitution, 
either would be intelligible, while all between is terra incognita. 
~ By way of testing the sufficiency of the present bill, as 
amended, Ict us briefly éxamine some of the doctrines maintained 
by standard authors and eminent Judges, upon this subject. 

[1.] By reference’ to Spencer's Equitable Jurisdiction, (1 
Volume, 633, note 1,) it will be found that the interposition of *° 
a Court of arate to correct mistakes, both as to law and 
fact, by ordering a proper deed to be ‘executed, according to 
the truc intent of the parties, was a doctrine of very ancient, 
as wel! as familiar occurrence. One of the old Chancellors, 
Stillington, Bichop of Bath and Wells, in the time of Edward 
IV. put it upon what seems to have been a. favorite maxim 
with him, naicly: Deus est. procurator fatuorum—which, as 
I understand it, means that God is the supervisor or guardian 
of fools: that is, intervenes to save those from their own errors, 
who-are incapable of taking care of themselves. And there- 
fore, Courts of Conscience, His Viee-regents, will perform the ® 
same oflice. 

{2.} The case of Lansdowne 2, Gnenhemia I know has 
been often questioned and doubted ; and yet, in McCarthy vs: 
Deeaise, (2 Russ. § Mylne, 614,) Lord Brougham held, that 
where a husband renounced his title to his wife’s property, 
from whom he had been divorced, under a mistake in point of 
law, that the divorce was valid, and he had no longer any title 
to her property ; and under a mistake of fact as to the amount 
of the property renounced, thé information respecting which 
the other party knew and withheld from him, he was entitled 
to relief. Judge Story suggests thatthe relief in this case seems 
to have been granted upon. mixed considerations. But his 
Lordship, in one part of his opinion; said—“what he (the hus- 
band) has done, was in ignorance of law—possibly of fact; but 
in cases of this kind, that would bc one and the same thing”’.. 

I submit, respectfully, that this opinion indorses, fully, that 
of Lord King, in Lansdowne vs. Lansdowne, and which I be- 
lieve, myself, to have been a most righteous and legal judg- 

‘ment, whether viewed as # case of misrepresentation of a fact, 
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that the party was not bate, wheat} in fact, he. was heir. 6 or mere 
ignorance or mistake of the law, as to his true statua, in rela- 
tion to the estate of his deceased uncle. 

[8.] Indeed, the English Books abound in cases ‘w here 
Equity has. granted relief to parties, against bargains and 
agreements, made under a misconception MY? their rights. Ding- 
ham vs. Bingham, (1. Ves, Sr.126.) Coeking vs. Prait, (1b. 
400.) 

Hunt vs. The Administrator of Reismarriere, is a leading 
precedent in this country, upon this doctr’ ne; it has never 
been over-ruled or shaken ; indeed, it has been pretty gener- 
ally followed, by most of the State Courts throughout the 
Union. It was four-times elaborately argued «nd thoroughly 
considered, twice before the Circuit and twice: before the Sue 
preme Court. Chief Justice Marshall deliyored the opinion of 
the Court, upon the frst hearing, at Washington, from which 
we extract the following sentences: “ although we do not find 
the naked principle, that relief may be oratited on acccunt of 
the ignorance of the law, asserted in the Books, we find no‘case 
in which it has been decided, that a’plain anil acknowledged 
mistake is beyond the reach of Equity”. And the decree con- 
cludes thus: ‘¢and we are unwilling, where the effect of the in- 
strument is acknowledged to have been entirely mistaken ‘by 
both parties, to say that a Court of Equity is incapable of af- 
fording relief”. (8 Wheaton, 174.) And in the final opinion, 
delivered by Judge Washington, in this case, it is laid down as 
an incontrovertible principle, that ‘“ wherever an instrument; 
which purports’ to set out the contract, violates by omissions or 
insertions, the manifest intention of the parties to the agree- 
ment, Equity will correct the mistake, so as to preduce a. con- 
formity in the instrument to the agreement’. And the learned 
Judge assigns this obvious and most sensible reason for the 
rule: “the object of Courts is, to carry out the contracts’ of 
parties, fairly and legally entered into; and if the instrument, 
from want of skill or mistake, or for any other cause, is insuf- 
ficient to execute the intention of the parties, the writing, it- 
self, might be enforced, but the agreement, itself, would remain 
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as unexecuted—as if one of the parties had refused, altogether, 
td comply with his agreement} and a Court of Equity will, in 
the exercise of its acknowledged jurisdiction, afford relief, as 
Well in one’ case as in the other, by compelling the delinquent 
party, fully to perform his agreement : nocording” to the terms 
Of it, and the manifest intention of the parties”. (1 Peter's 
S.C. #: 1,14) ; 

It may be suggested that this.was the mere ob¢ter of the in- 
dividual Justice. It. will be borne in mind, however, that every 
opinion emanating from the Supreme Court of the United 
States, undergoes ‘the revision and approval of the whole Bench. 
And I have learned from a reliable source, that a large portion 
of what is now considered as settled law in that tribunal, orig- 
inated in dicta, similar to this which I have cited. The prin- 
ciple then, thus enunciated as incontrovertible, comes clothed 
with the moral, if not the legal sanction of-a judgment, 

Counsel for the defendant in error, profess.their willingness 


to stand or fall by the doctrine, as taught by Judge Story in 


his Commentaries on Equity, And they insist on binding us 
by that authority. To that, then, let.us go. \ 

‘In his Fifth Chapter, on Mistake, he commences by ex- 
pounding the well-known maxim, that ignorance of law will not 
furnish an excuse for any person, either for a breach or an 
omission of duty.. He then proceeds to state numerous excep- 
tions to the rule, until he reaches the 136¢h Section,. where the 
author thus continues: ‘there are also some other cases, in 
which relief has been granted in Equity, apparently upon the 
ground of mistake of law. But they will be found, upon cxam- . 
ination, rather to be cases” —of. what ?—<‘‘ defective execution 
of the intent of the parties, from ignorance of. law,-as to the 
proper mode of framing the instrument”. 


\ Now, Task, is not the case made by’ the amended Dill, in lit- 
eral conformity to the verylanguage’ of the learned commenta» 
tor? Indeed, I should infer that the pleader, in framing this 
ainen din n+, did it with this identical paragraph before bie’ eyes. 
If the text/in this treatise, as just quoted, is the law of this case, 
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and we hold that it is, then is there Equity in this amended 
bill. 

But it is earnestly and ably argued, that there is a wide dif- 
ference between the reformation of a contract, drawn by a 
serivener, under instructions from the maker, and the correc- 
tion of a paper, framed by the party himself. We confess, 
candidly, that we are unable to comprehend the distinction. 
That the proof will be more difficult in the one case than the 
other, I can readily. perceive. 

But I direet a scrivener to prepare an instrument for a cer- 
tain purpose. It is read to, or by me, executed and delivered. 
A mistake, here, it is coneeded, is relievable. What difference 
‘can it make, if I, myself, have drawn the contract?. In the 
latter case, I repeat, it may be more difficult to prove that the 
defective execution of the intent of the party, was the result of 
ignorance of the law, but in principle, the two cases occupy the 
same footing. Neither Judges Marshall or Washington, Judge 
Story, or any one else, who has discussed or adjudicated this 
question, recognize any such distinction as that now made, viz: 
whether the instrument was framed by the party, himself, and 
some third person. And this is the only change made in the 
original bill, by the amendment. 

Now, I grant, that if the bill charged, that owing to the 
confidence of the party in the scrivener, he omitted to scruti- 
nize the instrument closely, this would constitute an indepen- 
dent ground of Equity: otherwise, it is immaterial whether the 
party, himself, or another, be the draftsman. The doctrine 
rests on no such distinction. 

[4.] In every case, under this head of the Law, the only 
inquiry is, does the instrument contain what the parties inten- 
ded it should, and understood that it did? Is it their agree- 
ment? If not, then it may be reformed by aliunde proof, so 
as to make it the evidence of what was the true bargain, or 
contract, between the parties. And itis wholly immaterial, 
from what cause the defective execution of the intent of the 
parties originated. 

“But another ground has been argued against the maintenance 
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of this bill, Whether it was taken in the Court below, the 
record does not disclose. 


[5.] We are daily imptessed with the difficulties under 
which we labor, and ‘the increase of work in which we are 
involved, in having questions upon demurrers, amendments to 
pleadings, &c. brought up for review before this Court, which 
have not been distinctly presented to and actually passed upon, 
by the Superior Court.: It is a’ growing evil, and one which 
ought to be corrected. ‘The Court:of Errors, in New York, 
stood in the same relation to the Supreme Court and Court of 
Chancery in that State, that this Court does to the Superior 
Courts here. And the Organic Law, creating these appellate 
tribunals, was very similar. And it was repeatedly decided 
and considered settled law there, that no matters assigned for 
error, would be heard, except such as were actually passed 
upon by the Court below. (Zhe President, je. of the Bank 
of Utica vs. Smedes, 3 Cowen, 662, 684; Colden vs. Knick- 
erbocker, 2 1b. 49, 50; Gelston, fc. Al. vs. Hoyt, 13 Johns. 
Rep. 561; Wood vs. Young, 5 Wend. 637; Campbell, adm’r, 
ge. vs. Stokes, 2 Wend. 146, Per Walworth, Chancellor ; 
Houghton vs. Starr, adm’r, §c. 4. Wend. 179; Ward vs. Lee, 
13 Wend. 41.) 


[6.] But waiving this for the present at least, let us consider 
this second objection. It is contended, that the conveyance 
from old man Wyche being voluntary, that Equity will not 
enforce, that Greene and the complainant are both volunteers; 
and that between such, Equity will not generally interfere, 
but leave the parties, as to title, where it finds them ; that 


** it will not aid one volunteer against another; neither will it 


enforce a voluntary contract. 


[7.] To this rule, there is an important qualification, If the 
contract is actually executed, then a Court of: Equity will en- 
force all the rights growing out of the contract, against any 
body. Here, the gift having been consummated by the donor, 
by the delivery of the title-paper, together with the negroes, it 
would be enforced against him and all others, in favor of all 
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who have rights growing out of it. See 1 Story’s Hq. Jur. 
§ 483, and note 3. 

And is not this right? In the apparent conflict of Courts 
and cases, it is always well, to let conscience speak. Now Mr. 
Greene having taken the instrument, with notice, and, there- 
fore, knowledge, that.it was designed to give the slaves, and 
their increase, to his wife for life, and after her death, to her chil- 
dren, would it be just that he should hold on to the remainder, 
and refuse to surrender it up, after the termination of the life-es- 
tate, by the death of Mrs. Greene? 

Rectify this instrument, and there is no conflict between the 
titles of these parties to this property. One took an estate for 
life: the other the remainder in fee. . The one having taken 
effect, and been fully enjoyed, shall not the defendant be ad- 
judged a trustee, holding for the benefit of his children? 

[8.] We are aware that the difficulty of supporting his case, 
by proof, will be great. The testimony, under all the circum- 
stances, should be overpowering; not only on account. of the 
antiquity of the transaction, but likewise, because Mr. Wyche, 
himself, penned the paper. The Jury must be satisfied, be- 
yond a reasonable doubt, that at that.very point of time, his 
purpose was to frame the instrument, otherwise than as he did. 
This will be hard to do—still, it will not be impossible. And 
the complainants are entitled to the privilege of making the 
effort. If they fail, it will be for want of evidence, and not 
because they are denied the opportunity of adducing it. , Their 
miscarriage will then be their misfortune, and not the fault of 
the Courts. 
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No. 11.—Harrison B. Sarcent, plaintiff in error, vs. Ros- 
ERT CALDWELL and others, defendants in error. 


[1.] WhereS purchases from C & Co. through their agent D, several negro 
slaves, giving his promissory note in payment, and receiving a bill of sale, 
but. D wrongfully and fraudulently detains the slaves, and never delivers 
them, and two of the slaves die in his hands ; and afterwards, suit.is brought 
upon this note against 8, and he files his bill against these parties, setting 
forth the above facts—alleging, also, that D, for C & Co, had received hire 
for said slaves, or was liable for their services to S, after his purchase ; and 
also, that the slaves living had greatly appreciated in value, and were worth 
more than he paid for the whole: J/e/d, that the remedy of S, at Common 
Law, was not adequate, and that there was equity in his bill. 


In Equity, in Coweta Superior Court. Demurrer. Deci- 
ded by Judge Warner, March Termy 1854. 


This bill was filed by, Sargent, against Robert and John 
Caldwell, and Winthrop B. Williams, as partners, and Adam 
B. Dulin. 

The bill charges that complainant bargained with Caldwells 
& Williams for four negroes, to-wit: Brutus and his wife Re- 
chia, and their three children; that on the fth February, 
1851, he executed to them his note for $1400, for said negroes, 
and received from them a bill of sale for the same; that at the 
time, the negroes were in the possession of Dulin, as their 
agent; that the negroes were not delivered to complainant, at 
the time of the purchase, nor have they ever been, either di- 
rectly or indirectly, delivered to complainant; that two of said 
negroes have since died, whilst in the possession of Dulin, which 
two, complainant does not know. 

The bill further charges, that complainant has frequently 
made application to Dulin, and through him, to Caldwells & 
Williams, for the delivery of said negroes, or the delivery of 
his note, that the same might be cancelled—neither of which 
has been done. The bill charges that suit has been commenced 
upon said note; that the defendants have entered into a frau- 
dulent combination and collusion, to defraud complainant out 
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of the amount of said note. Complainant proposes and offers 
to bring the amount. of money due on said note into Court, to 
be disposed of as may be decreed by the Court. 

The bill further charges, that the two negroes mentioned as 
now dead, were, before their death, worth $1500, and their 
hire, up to that time, of the value of $400; that the other 
three negroes are worth $2000, and their hire, of the value of 
$500; and that complainant has lost the whole of said hire. 
The bill states that Dulin is insolvent, and that the other de- 
fendants reside without the State of Georgia. 

The bill prayed that the defendants, Caldwells & Williams, 
might be decreed to account to and with complainant, for the 
said hire of the said negroes, to deliver those living, and their 
increase, to complainant, and account for the value of those 
dead ; ard that defendants be enjoined from proceeding to col- 
lect said note out of complainant; to which was added a gen- 
eral prayer for relief. 

To this bill a general demurrer was filed, which the Court 
sustained, and dismissed the bill: to which decision, Counsel 
for defendants excepted. 


Bucuanan & McKInzey, for plaintiff in error. 
McCvne, for defendant in error. 
By the Court.—Srarnes J. delivering the opinion. 


In this case, the bill was dismissed, on the ground that come 
plainant had an adequate remedy at Common Law; and this 
is alleged as error. 

Let us see what would have been the remedy at Common 
Law, and what its efficiency. 

First, then, we will suppose that the complainant had made 
payment of the note, and had instituted his action of trover for 
the negroes. Now, according to the allegations of the bill, 
such of the parties contracting with him, as are solvent and 
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able to respond in damages, are not residents of this State ; 
and Dulin, the party who resides within the State, is entirely 
insolvent. Therefore, if judgment be obtained on the note, the 
complainant may be compelled to pay the same, and yet, lose 
the negroes or their value. 

Let us, in the next place, suppose that complainant had re- 
lied upon his defence to the action, commenced against him on 
the note. Under what pleas could he have found full and am- 
ple protection and justice? 

A plea of total failure of consideration, could not have been 
sustained, for the complainant had received title to the slaves, 
and had the right to possession ; and this was certainly a part 
of that for which he bargained. A plea of partial failure, 
if admissible, would have been but of limited benefit to him. 
It may be considered questionable, whether or not such a 
plea would be available, as the complainant had received title 
to these slaves. But for my own part, I think that sucha plea, 
under the circumstances, would be proper; still, it would not 
have afforded the protection and benefit desired by the com- 
plainant, and prayed for by his bill. 

Yn that bill, he alleges an increased value of the slaves living, 
fo. which, he insists, the defendants are liable; and also a lia- 
bility for the hire or value of the services of said slaves. Of 
these, he could gain no benefit by such a plea. 

Neither would a plea of set-off have been efficient in his de- 
fence. Under that plea, he might have recovered hire, but he 
could not have had the benefit of any appreciation or increase 
inthe value of the slaves, which he might be equitably entitled 
to recover. 

And by none of these pleas could he have brought the par- 
ties suing him, to an account for the damage arising from loss 
of the deceased slaves, which, he alleges, had been wrongfully 
and fraudulently detained from him, and for whom these par- 
ties should be held liable. 

We see not, m shori, what other action or defence, at Com- 
mon Law, the complainant could have rendered available and 
adequate, taking the case made in his billastrue. But Equity 
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can afford efficient and suitable relief for such a case; and in 
so doing, perhaps, avoid multiplicity of suits and accumulation 
of costs. 

We express no opinion as to the best method of affording re- 
lief in this case, by a decree in Equity, supposing the case 
made in the bill to be sustained by proof. ‘The bill is not so 
advantageously framed, as to encourage us in giving any opinion 
on this point. Nor must we be understood to express any 
opinion, as to the right of the complainant to have relief in the 
way in which he has specifically prayed forit. The regulation 
and direction of all this, we leave to the intelligent judgment 
of the Court below, according as the case may hereafter pre- 
sent itself. 

Judgment reversed. 





No. 12.—Wii1am B. Brown and others, plaintiffs in error, 
vs. LEWIS REDWYNE and another, defendants in error. 


[1.] After a case in Equity has gone to the Jury, it may be amended, by the 
addition to it of copies of exhibits. 

[2.] In a judgment of the Court of Ordinary, that Court makes recitals con- 

urisdiction: Hed, that the Superior 


cerning matters over which it has j 
} 
wh 


Court must presume the recitals to be true, until proved to be untrue, 

{3.] An order of the Court of Ordinary, giving to an administrator leave to 
sell land, recites that the adminisirator had given notice “in terms of the 
law”, of his intended application for tle leave. This order is in evidence: 
Held, not to be necessary that this should also be recited in the administra- 
tor’s deed, to make the deed admissible as evidence. 

[4.] The notice of the sale of land, which an administrator is required to give 
“at the door of the Court-house”, as soon as the time of sale has passed, 
perishes, itis to be presumed ; and therefore, secondary evidence of its con- 
tents may, at any time after the sale, without further foundation than this 
presumption, be introduced. 


[5.] A Court of Equity cannot enjoin » person not to bring an action of eject- 
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ment, against whom not so much as one final verdict in ejectment for the 
same land, has been obtained by the person praying for the injunction. 


[6.] The objection, that a Court of Equity cannot so enjoin a person, may be 
taken after the filing of the answer, and as late as when the Court is charg- 
ing the Jury. 


In Equity, in Coweta Superior Court. Tried before Judge 
Warner, March Term, 1854. 


Lewis Redwyne filed his bill in the Superior Court of Cowe- 
ta county, stating, that under the Lottery Act of 1825, dispo- 
sing of that portion of the territory of Georgia, which lies be- 
tween the Flint and Chattahoochee rivers, one James St. John 
drew Lot Number 161, in the first district of said County, and 
that the same was granted to him by the State, on the 11th 
day of October, 1828; that on the 20th of the same month 
and year, St. John conveyed the land to one Michael Madden; 
that shortly thereafter, Madden conveyed to one Giles B. Tay- 
lor; these deeds contain no covenant of the warranty of title; 
that in October, 1829, Taylor conveyed, with warranty, to 
Shadrack Perry; that in June, 1831, Perry conveyed, with 
warranty, to John Redwyne; that John Redwyne, in Sept. 1851, 
conveyed, with warranty, to complainant, Lewis Redwyne; that 
Lewis Redwyne afterwards sold and conveyed the land, with war- 
ranty, teone David Dominick, who having died intestate, the land 
was regularly soid and conveyed by Wm. B. Shell, his adminis- 
trator, to Sterling Eider: all the deeds were regularly record- 
ed in the proper office; that Elder took actual possession of 
the land, and made valuable improvements thereon. The bill 
alleges, that the title was weil known and recognized by all 
persons, previous to that time. 

The bill further charges, that William B. Brown, with a full 
knowledge, ana actual notice of all the facts, and especially of 
the purchase and claim of the said John and Lewis Redwyne, 
as well as the possession of the said Elder, combining with St. 
John, the grantee, io injure and defraud complainant for some 
nominal cr inconsiderable sum, bought the lot .of land of the 
said St. John, and took from him a decd, or some other written 
conveyance of the property. It alleges that St. John and 
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Madden are insolvent, and that Madden resides beyond the 
jurisdiction of the State, so that neither of them can be made 
answerable in damages for the loss of the land; and that the 
said confederates are prosecuting an action of ejectment, in the 
name of the said St. John, against the said Elder and the com- 
plainant, who was made a co-defendant thereto, by order of the 
Court. The bill further states, that the two witnesses to the | 
deed, from St. John to Madden, are dead, and that the com- 
plainant cannot adduce proof of its execution, without appeal- 
ing to the conscience of the said St. John. The bill prays that 
the deed from St. John to Brown may be decrced to be frau- 
dulent and void, and delivered up to be cancelled, or that 

drown be adjudged to be a trustee for the said_Elder, or the 
complainant, and be compelled to convey to Elder; and that 
the action of ejectment may be perpetually enjuined. 

The defendants answered the Dill, but it is unnecessary to 
set forth their answers. 

At the March Term, 1854, of said Superior Court of said 
County, a trial was had on the bill and answers. 

The complainants offered, in evidence, an exemplification of 
the ejectment case pending in said Court. ‘To which defend- 
ants objected, on the ground “that there was no exhibit of the 
same to the bill.” The Court sustained the objection, but al- 
lowed complainant to amend his bill, by attaching the said ex- 
emplification as an exhibit, to which defendant objected, unless 
complainants showed special cause for it. Complainant showed 
for cause, “that when the bill was filed, it was not the practice 
in the Circuit, to make such averments in bills in Equity.” 

Defendant then moved the Court to make Sterling Elder, the 
tenant in possession, a party complainant with Redwyne, his 
warrantor; to which complainant objected. The Court sus- 
tained the motion, and Elder was made a party complainant. 

Complainants then offered, in evidence, a deed from Redwyne 
to David Dominick, to which defendants objected, because the 
saine was not attached as an exhibit to the bill. The Court 
sustained the objection, but allowed complainants to amend 
their bill in this respect, on the ground that Elder had, at the 
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instance of defendants, been made a party complainant, and 
said deed was a link in Elder’s chain of title to the land, and 
defendants excepted. 

Complainants then offered in evidence, a deed from Wm. B. 
Shell, as administrator of David Dominick, to Sterling J. Elder, 
to which defendants objected on the same ground. The Court 
sustained the objection, but allowed complainants to amend 
their bill, by attaching said deed as an exhibit, and defendants 
excepted. Defendants further objected to the introduction of 
said deed, because it was ‘an administrator’s deed, and his au- 
thority to sell must first be shown. The Court sustained the 
objection, when complainants tendered in evidence two orders ; 
one purporting to be an order from the Court of Ordinary of 
Coweta County, appointing Shell administrator of Dominick ; - 
the other calling him ‘administrator on the estate of David 
Dominick, deceased,” and grauting him leave, as such admin- 
istrator, to sell the real estate of Dominick, after reciting the 
usual notice of application for leave to sell, &c. To the first 
order defendants objected, because the minutes of the term of 
the Court of Ordinary, at which said order was granted, was 
not signed by said Court, as required by law. The Court sus- 
tained the objection, and ruled out the order. The defendants 
also objected to the second order, because the first order being 
ruled out, there was no evidence of the appointment of Shell, 
administrator of Dominick. The Court over-ruled the objec- 
tion, and admitted the order in evidence; and this was excepted 
to by the defendant. Defendant then objected to the adminis- 
trator’s deed, because, first, “it did not appear, in said deed, 
that the administrator had given the legal notice for applica- 
tion for leave to sell.’’ 2d. “It did not appear, from the deed, 
that the sale of the land had been advertised at the Court-house 
door in Coweta county,” 

The Court over-ruled the first objection, and defendant ex- 





cepted. 

Complainants then introduced Richard M. Hackney, who 
testified, “that to the best of his recollection, he saw, before 
the sale, on the Court-house tloor, an advertisement of the sale 
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by the administrator.”” Defendant objected to the evidence. 
The Court over-ruled the objection, and allowed the deed to be 
read to the Jury, stating, “that whether the sale was adverti- 
sed, was a fact, which, under the evidence, he would leave to the 
Jury.” To all of which rulings by the Court, defendants ex- 
cepted. The Court, among other things, charged the Jury, in 
substance, that if they believed the land was granted by the 
State to St. John, and that all the intermediate deeds, down to 
Sterling J. Elder, were genuine, and regularly executed, they 
should find a decree for the complainants ; for in that event, 
Elder would have a complete legal title to the land ; and in that 
case, they should decree that the Common Law action should 
be perpetually enjoined. 

The defendants requested the Court to charge the Jury, 
“that a deeree of perpetual injunction cannot be made in this 
case, inasmuch as there has been but one action of ejectment 
instituted by defendants for the recovery of the land.” Upon 
which, the Court charged, “that if this objection existed, it 
should have been taken advantage of by demurrer, or at least 
at an carlier stage of the case, and that it is now too late to 
insist upon it.” The Court further charged the Jury, “that if 
they believed, from the evidence, that St. John, through mis- 
take or fraud, by Madden or any one else, executed the deed in 
evidence to Madden, though he may have intended, at the time, 
to have executed his bond for titles to the land, and they should 
believe that the deed from Madden to Taylor is genuine: pro- 
vided these facts are alleged in the bill, and sufficiently proven, 
and they should believe, from the evidence, that Perry, John 
and Lewis Redwyne, nor either of them had any notice of such 
mistake or fraud, but were bona fide purchasers for a valuable 
consideration, that they should find for the complainants. ‘To 
which charges, Counsel for defendant excepted. 

The Jury found and returned into Court, on Saturday night, 
about the hour of 9 o'clock, a verdict in favor of complainants. 
Whereupon, Counsel for defendants notified the Court of their 
intention to file a rule 7st for a new trial, and asked the 
Court to prolong the session of the Court to the hour of. mid- 
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night, (when that term of the Court expired by operation of 
law) to give them an opportunity to make out and file said 
rule ; which the Court refused to do, and adjourned the Court, 
and; defendants excepted and on these several exceptions, 
have assigned error. 


BucuanaN & McKINLEY, for plaintiff in error. 
Dovauerty & FREEMAN, for defendant in error. 
By the Court.—BenninG, J.. delivering the opinion. 


What is an “exhibit?” Is it a thing belonging to pleading 
or to evidence? It is said, m 1 Daniel's Ch. Pr. 475-6, 
Marg. “that in stating deeds or other written instruments in 
a bill, it is usual to refer to the instrument, itself, in some such 
words as the following, viz: ‘as in and by the said indenture, 
reference being thereunto had when produced, will more fully 
and at large appear’. The effect of such a reference, is: to 


‘make the whole document referred to, part of the record. It 


is to be observed, that it does not make it evidence ; in order 
to make a document evidence, it must, if not admitted, be 
proved in the usual way; but the effect of referring to it is, to 
enxbie the plaintiff to rely upon every part of the instrument, 
and to prevent his being precluded from availing himself, at 
the hearing of any portion, either of 1ts recital or operative 
part, which may not be inserted in the bill, or which may be 
inaccurately set out. Thus, it seems that a plaintiff may, by 
his bill, state simply the date and general purport of the deed 
under which he claims, and that such statement, provided it 
be accompanied by a reference to the deed itself, will be suffi- 
cient’. 

It is this sort ofa reference to a writing, which makes the 
writing become an exhibit. 

The sole office, then, of an exhibit—of making a writing be- 
come an exhibit, is to help outa pleading—to help out al- 
legations in a bill or answer, in case it- should be found, 














seme 


om 





DECATUR, AUGUST TERM, 1854. 73 


Brown and others vs. Redwyne anc another. 








on the trial, that such allegations do not give some needed par- 
ticulars of the writing, or do not give the writing with accuracy. 
It is no part of that office to convert into evidence the writing 
made an exhibit of, or to be a pre-requisite to the admission of 
the writing as evidence. If the writing is made an exhibit of, 
still, it, must (unless admitted) be proved, if proved, but not made 
an exhibit of; still, if in itself legal, and if adapted to the al- 
legations, such as they may be, it is to be received as evidence. 

This is what an exhibit is by the law of England—by that 
law, as it was when adopted by Georgie. Is it any thing dif- 
ferent, by the law of Georgia, as thay !.w now stands ? 

The Seventeeth Hquity Rule says, that “ copies of all deeds, 
writings and other exhibits, shall be filed with the bill or an- 
swer, anil no other exhibits shall be admitted, unless by order 
of the Court, for some special and good cause shown’. “No 
other exhibits shall be admitted’—hew admitted? <As evi- 
dence? As evidence, ro writings, even before the making of 
this rule, as we have seen, could, by virtue merely of having 
been made exhibits of, be admitted ; neither writings, of which 
copies might have been filed, nor those of which copies might 
not have been filed. ‘To inake these words, therefore, mean to 
say, that writings, of which no copies have been filed, shall not, 
although referred to as exhibits, be evidence, is to make them 
mean to say what already stood, said by the generallaw. What, 
then, do the wordsmean? This: No writings shall be “admit- 
ted”, received, considered as exhibits—shall be allowed to do 
the office of exhibits, except those of which copies may have 
been filed: whereas,[{the old rule had said, that any writing 
might be made a p: abt hy being properly referred 
to, without being copied into the bill; this, the new rule, says 
that no writing shall, however referred to, become a part of bill 
or answer, without a copy of it has been filed with the bill or 








answer. 
Thus, the new rule is but the old rule, a little contracted. 
This being so, if, in bill or answer, the pleader refers to a 

writing, and professes to file a copy of it, but does not file one, 
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the omission is a defect in pleading, if defect at all—a defect 
by which he may fail to get all the benefit from the writing, 
which, had a copy been filed, he might have got—a defect 
by which he e7d/ fail to get all that benefit, if, in setting out 
the writing, so far as he has set it out, he has set it out inaccu- 
rately, or has not set out some paris of it which he needs: and 
thus, being a defect in pleading, when the writing, that of 
which no copy has been filed, comes to be offered as evidence, 
the only questions will be, does the writing fit the descriptive 
allegation? may the whole and every part of the writing be 
contained in the allegation, or only some part of it be so con- 
tained? has there been accuracy in the description? If yes 
may be answered to these questions, the writing is to be read as 
evidence—all! of the wiitinug, if, as to all of it, the descriptive 
allegation is good—part only, if, as to part only, that allega- 
tion is good. 

Now, in the bill in this case, there were allegations to the 
effect, that St. John & Brown were, in the name of St. John, 
in Coweta Superior Court, prosecuting an action of ejectment 
against the complainants in the bill, Redwyne & Elder; that 
Redwyne had made a deed for the land to Dominick; that 
Shell, as administrator of Dominick, regularly sold and conveyed 
the land to Elder: but no copy of the ejectment or of either of 
these deeds, was filed with the bill; and merely for that omis- 
sion, the originals were considered by the Court not to be ad- 
missible as evidence. But, as we have seen, the admission or 
rejection of the originals should have been made to turn upon 
another thing, namely: the nature of the allegations—the al- 
legations aforesaid. And-tooking to the nature of the allega- 
tions, it was such us to make the originals admissible. The al- 
legations were such as fo be in the spirit of Lord Coventry's 
order, “ that bills, answers, replications and rejoinders, be not 
stuffed with repetitions of deeds or writings, in haec verba, but 
the effeet and substance of so much of them, only, as is pertinent 
and material to be set Cown, and that in brief and effectual 
terms”. (1 Dnal. Ci. Pr. 469, marg.) Such “stuffing” is 

xpensive and otherwise hurtful. Not a single reason is appa- 

















qo 


_ DECATUR, AUGUST TERM, 1854. 7 


Brown and others vs. Redwyne and an sther. 





rent, why copies of these originals should have been added to 
the general allegations aforesaid, which give their “ effect end 
substance”. 

The Court, therefore, if so inclined, might, under these a}e- 
gations, well have admitted the originals as evidence. ‘This 
the Court would not do, but as a pre-requisite - their admis- 
sign, required the complainants to amend their bill, by, filing 
copies of the originals. This was an error, of which the come 
plainants had the right to complain; but it was the defendants 
that made the complaint. The defendants excepted te the de- 
cision allowing this amendment to be made. They 
that in the stage in which the case then was, the case being 
before the Jury, such amendments could not be made. * But a 
plaintiff “may, after replication has been filed. and the cause 
is at issue, have leave to amend his bill, and this even after wit- 
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nesses have been examined in the cause and publication 
passed”. (1 Daniell’s Ch. Pr. 544, marg.) 

And the Act of the last Legislatare, “to change and sim- 
plify the practice and pleadings in this State,” Xe. oe her 
things, declares that “ parties, plaintifis and deferida: 
“whether at Law or in Equity, may, in any stag of the cvwse, 
amend their pleadings in all respects, whether in matir of 
ae or matter of substance’. 

In allowing the amendments, therefore, the Court did 
n my which, as against the defendantsin the bill, was wroug. 

The order of the Court of Ordinary, granting Shel! leave to 

sell the land, called him the “administrator on the estate of 


» 


David Dominick’, and it recited that he had “ given nojice, in 
terms of the law, that he would apply to”’ that « Court, for an 
order to sel} all the real estate’, &e. 

[2.] This order, the Court was right, as we think, in holding 


1 : } aCe ay 
to be sufficient pri na facte evidenee of the appomtmen of 


2 2 


Shell as administrator. 

Tt is not to be presumed by one Court, thnt another, con- 
cerning matters over which that other has jurisdiction, acd 
in a usual sort of eae: tonching such matters, recites, ag 
true, things which are not true: rather, that it recites only such 
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things as are true, is, in the first instance, to be presumed. Is 
the Court of Ordinary such a Court as not to be entitled to the 
benefit of a principle so obvious? If it is, what makes it such? 
Its being a Court of limited jurisdiction? Speaking for myself, 
I must say that I know of nothing sufficient, on this account, 
to make the Court of Ordinary a Court not entitled to the ben- 
efit of such a presumption, that is not equally sufficient to make 
the Superior Court a Court not entitled to the benefit of the 
same sort of a presumption, And in this, I think myself sup- 
ported by much of what was said, if net by what was done, in 
Tucker vs. Harvis, 13 Ga. R. 1.) The Superior Court, it- 
self, has limits to its jurisdiction. 

I may, in like inanner, say that Iam not aware of any law, 
which makes the mmutes of the Superior and Inforior Courts 
void, if not signed by the respective Judges of those Courts. 
Certainly the Act which requires such minutes to be so sined, 
does not say the omission to sign is to render void the minutes. 
To keep the minutes, is made the duty of the Clerks, not that 
of the Judges. These minutes, thus kept, the Judges, it is 
true, are commanded. to sign: but should they disobey the 
command, is the penalty, if any, to fall on them who are the 
guilty, or upon suitors who are the innocent? If not upon 
them, what inducement have they to obey the command, if 
upon the suitors? Whence are they to get their reparation ? 
How easy to have said, “and unless so signed, the minutes 
shall be void”. But this the Legislature did not say. What 
warraut, then, have Courts to say it? (Pr. Dig. 428.) 

The objections to the admission of the deed of Shell, as ad- 
ministrator, were—First, That it did not appear, from the deed, 
that the administrator had given notice of his intended appli- 
cation for leave tosell. Second, That it did not appear, from 
the deed, that the sale of the land had been advertised at the 
Court-house door. 

[3.] As to the first of these objections to it, the order for 
leave to sell, with its recitals, was an answer ; for among those 
recitals, is one to the effect that Shell, the administrator, “in 
terms of the law’, had given notice of such, his intended appli- 
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cation. Being coeeiik in the order, and the order being in 
evidence, it was not neccssary that this recital should also be 
contained in the deed, to make the deed admissible as evidence. 

As to the second, the testimony of Hackney was an an- 
swer to it. 

To preserve a notice of this sort, stuck on a Court-house 
door, after the day of sale has passed, whose duty is it? Must 
it not be torn off the door, to make room for other notices and 
advertisements, that the law is every day — to be put 
there? The peenapon is, that such a notice, as soon as it 


+ 


has discharged its office, perishes 
red, in this case, ITackney’s testimony, 


[-t. | That] being presun 
as to the contents of the notice, Ke. was at once admissible. 
And haying been admitted, 34 was sufficient, as we think, to 
warrant (ho Introdnetion of the deed as evidenee. And the 
Courts leaving the question of the sufficiency of Hackney’s tes- 


timony to the Jury, if wrong, was wrong merely in. giving the 
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defendants more than they were entitled to. We do not, how- 
( ee a . <Kr1° ’ ‘ - ~ 
ever, sav we think it to.have been wrong. As to that, we say 
nothing 
rel 


Tho Court being reqnested to charge the Jury, “ that a de- 
erec of perpetual injunction” could not be made in ps case, 
“inasmuch as there’ had “heen but one action of ejectment 
instituted by defendants, for the recovery of the land’, charged 
“that if this objection existed, it should have been taken ad- 
vantage of by demurrer, or at least, at an earlier stage of the 
case, and that it” was then ‘too late to imsist upon it’’. 

Was this right? The Court seems to admit, that if a de- 
murrer had been filed to the bill, on the ground stated in the 
request to charge, the demurrer must have been sustained. 

The Court denies, however, that the greund had any virtue 
in it, at the late stage of the cause, when the ground was 
brought to the notice of the Court—the stage when the Court 
was in the act of charging the Jury. 

Mitford says: “actions of ejectment having become the 
usual mode of trying titles at the Common Law; and judg- 
ments in those actions not being in any degree conclusive, the 
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Courts of Equity have interfered; and after repeated trials 
and satisfactory determinations of questions, have granted per- 
petual injunctions to restrain further litigation; and thus 
have, in some degree, put that restraint upon litigation, which 
is the policy of the Common Law, in the case of real actions’. 
And he cites many cases in support of this proposition. (Mit- 
ford’s Eq. 144 and note zx.) 

It appears, therefore, that Courts of Equity ‘have inter- 
fered, and after repeated trials and satisfactory determinations 
of questions, have granted perpetual injunctions to restrain 
further litigation; but it does not appear that they have ever 
interfered, before there has been such trials, or something, in 
the estimation of those Courts, equivalent to such trials. And 
it is now too late for them to begin—at least, it isin Georgia— 
a State which, by its Constitution, has fenced off its Courts 


from whatever is legislative territory. But if the Courts had 


the power to enlarge this much questioned—most questionable 
branch of Equity jurisdiction, ought they to have the will? 
When A asks a Court to command—“ enjoin” B not to sue 
him, A—to command B not to go into any of the Courts, 
though open to all men, and complain of him, A, saying but 
barely this: “A has done mean injury. May it please the 
Court to command A to repair that injury, or show cause why 
he will not”—asks a Court to command B not.to do towards 
him, A, what the law says every man may do towards every 
other man—asks a Court to suspend, in his favor, a law of the 
land, is it too much for the Court, before granting the request, 
to require of him, A, to show, beyond the shadow of a doubt, 
that by the granting of the request, it will hardly be possible 
for any harm to come to B, whilst to him, A, it will be certain 
that some, perhaps much, good will come? Too much to re- 
quire of him to show B to have repeatedly made that same com- 
plaint against him, A, and the complaint, as repeatedly to 
have been fairly and fully tried, and every time with the same 
result—a verdict in his, A’s favor: end thus, to show that the 
complaint, if allowed to be persisted in and pressed to a trial, 
would, of necessity almost, result in the same sort of a verdict. 
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[5.] More to be shown than this, if as much as this is not 
required by the aforesaid rule, taken from Mitford. That rule 
seems to have been admitted to be true, as a general rule, by 
the Court below: but that Court considered it, not to justify 
the objection in this case, because the objection, in the opinion 
of the Court, came too late—came not until the Court was in 
the act of charging the Jury. Did the objection then come 
too late? 

The general rule is thus stated by JZitford: “In general, if 
a demurrer would hold to a bill, the Court, though the defen- 
dant answers, will not grant relief.” (J/it. Plea. 150.) In 
Bond vs. Murdock et al. (10 Ga. R. 395,) a case, in many re- 
spects not unlike this, the rule as thus stated, was, by this Court, 
acted on. In that case, aftcr the coming in of the answer, the 
bill was, on motion, dismissed for the want of equity, and, the 
want of equity consisted in this, that the complainant, who 
was seeking to enjoin an ejectment, had never had in his favor 
a verdict in ejectment. 

And, indeed, it may be well asked, if a Court has no juris- 
diction of a case, will not its judgment in the case be worthless ? 
The sooncr, therefore, it gets rid of such a case the better. It 
follows, that in whatever stage of a case the objection, for want 
of jurisdiction, is taken, it is better to sustain it then, in that 
stage, than to let the case go -on and end, at last, in a worth- 
less judgment. 

[6.] In this case, then, the objection did not come too late. 
The Court should have charged on this point, as it was reques- 
ted to do. 

And if the Court should so have charged the Jury, it ought 
not to have charged them that they might find for the complain- 
ants, should they believe the allegations in the bill to have been 
proved: that is, might, according to the prayer of the bill, 
perpetually enjoin the defendants from suing the plaintiffs in 
ejectment. Inno event, as the case stood—stood without the ex- 
istence of as much as one final verdict in ejectment in favor of 
the complainants, could the Jury have been justified in render- 
ing such a verdict as that. The fact, if fact it was, that the 
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deed of St. John to iistden, was made by St. John acting un- 
der the belief, that in making the deed, he was only inking 

bond for titles, instead of a deed—acting in this belief, by mis- 
take, accident or the fraud of Taylor or Madden, could not 
avail to give the claimants, under that decd, a better right to 
a perpetual injunction, than the fact, if such had been the fact, 
that this deed was, beyond question, a good deed—the genuine 
intended deed of St. Jolin, could have availed to give them such 
aright. And to give such a — a deed of the latter sort, 
without the help of recoveries in ejectment, would not, as we 
have seen, have been sullici tent. Ifa good deed would not be 





sufficient, much less would a decil not good, be sufficient. 

Was there, then, no equity in this bi li’ The bill. was not 
wholly without equity. It is alleged in it, that the witnesses 
to the deed froin St. John to Madden, are dead, and that the 
complainants cannot adduce proof of its execution, without ap- 
— to the erate of - John. That - isa pesiear 


cannot defend the suit in 5 es “hey hs have a on preg 
to ask equity to mend the broken link; to ask equity to put 
that deed in a condition in which they may use it in their de- 
fence, at Law, against the ejectment—to ask equity to declare or 
decree that deed to be the decd of St. John; and until such 
decree, to enjoin the Common Law suit. Armed with this de- 
cree, they will be as well armed to go into the defence of the Com- 
mon Law suit, as they would be, were the witnesses to the deed 
alive and within reach. And this is all the equity they have. 

And the Court, instead of telling the Jury what it did, should 
have told them that the only relief which they could give the 
complainants, if, by the evidence, they could give them any, 
would be to find this deed—this alleged deed—to be the deed 
of St. John. 
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No. 18.—Puieasant H. Winiraker, claimant, plaintiff in er- 
ror, vs. ExizaBuru Strona, for use, &e. defeudant in error. 


(1.] 


y) 


The 2d section of the Act of 1306, reyulating divorees, applics only to 

ditional or partial, and ihe Sth scction, to total or absolute divorces. 

[2.] The 2d section of the Divoree Act of 1806, was intended to substitute a 
remedy, at Common Law, for granting divorces from bed and board, simi- 
lar to that which is proviced in the English Ecelesiastical Couris. 

[3.]- In cases of partial divorce, no lieu is created on the husband's preperty, 
until the rendition of ine judgment or decree. 


[4.] Pwo concurrent verdicts are not necessary, in cases of conditional divorcee. 





[5.] Under the old Consiution, no Legislative interposition was required, 
in cases-of conditional divorec; but the action of the Court, alone, was. fi- 


hel anu conciusive. 


Claim, in Heard superier Court. Tried before Judge WaAR- 


NEn, May Term, 18p4. 


In April, 18-45, Elizabeth Strong fied her libel for a divoree, 
“a mense it thoroe”, against her husband, Creed T. Strong, in 
Heard Superior Couri, alleging, as the ground therefore, cru- 
elty towards plaintiff, on the part of the said Strong. No 
schedule of property was filed with the declaration. In Janu- 
ary, 1846, she filed a schedule, setting forth the property of 
plaintiff and defendant, in gencral terms; and on the list, were 
four negroes, valued at $1500. In January, 1847, Sirong 
sold the negroes to Whitaker, the claimant. In July, 1847, 
Mrs. Strong filed an amended schedule, setting forth the names 
and value of cach of the negroes. At the October Term, 1848, 
of said Court, the first verdict was rendered in favor of plain- 
tiff, granting her a partial divorce, and specifying the proper- 
ty she was entitled to receive. At the October Term, 1849, a 
second verdict was had, concurrent with the first, as to the sep- 
aration, but not as to the amount of property decreed to the 
plaintiff. ‘The verdict was as follows: “ We, the Jury, find and 
decree that sufficient proofs have been submitted to our con- 
sideration, to authorize a partial divorce of the partics; that 
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is, a divorce “a aiense ef thoro’; that the plaintiff do have and 
recover of the defendant, the amount he has received of the 
plaintiff's -faiher’s estate; and we find and decree that each 
of the two children have and recover of defendant, Four Hun- 
dred and Fifty Dollars, out of the property of defendant, after 
the payment of his just debis,” Ke. 

Or. this vordic(. a judgment was entered up and execution 
issued thereon, for the sum of $900, on the Ist day of Novem- 
ber, 1849, which execution was levied, on the 19th December, 
1849, on thrce of the four negroes returned in the schedule, 
and sold by Strong to Whitaker; and on the same day, Whit- 
aker interpose! his claim to the said negroes. 

The chum came on to be tried, at the November Term, 1852, 
of said Court, when much testimony was introduced, but which it 
is unhece: we) oe io set forth. The Jury found three negroes, 
to-wit: l:ovict and her two children, subject to the fi. fa.: 
Whereupon. Conmascl for the claimant moved the Court for a new 
trial, upon the iy wing, among other grounds: Because the 
Court held aud chargedtlie Jt ury, “that thes defendant’s proper- 
ty was bound to answer the judgment of the Court, from the 
time of the filing the lb . for divorce, provided a schedule 
was also filo d, of the property of the defendant, which he owned 
and possessed, at lx ue of the application for divorce; and 
thet defendan: could not sell and convey such property, even 
toa bons fide. paxchaser, for a valuabic prrikgaiene So as to 


~ he 


defeat the lic; and that the pendeucy of the s ult with a cer- 
tain schedule, was suflicient netice to make voidable any such 


sale, as far as the vights of the plaintiff and her children were 


Cow refused to award a new trial, and 


concerne!. Th 
claimant excepted 
PIMs ¢ by cary pi: iniftatt an ervox 
Biss yi. for dcfenda 
By the Couri-—tevrniy J. delivering the opinion. 


This 1s a piocoeding ander owe Diverce Act of 1806, and re- 
quires an expostiion ofthat Act, by this Court. It is as follows: 


a 
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“Sec. I. The divorces recognized by ils Act, shall be ab- 
solute, and totally dissolve the marriage coftract; or condition- 
ally, and only separate the parties from bed and board, and 
provide for separate maintenance. and support of the parties 
and their issue. 





“See. If. All cases of divoree, which shall come before 
the Superior Conrt, shall be tried by a special Jury, who shall 
inquire into the situation of the parties, before their intermar- 
riage, and also at the time of trial, and in all cases where they 
shall determine in favor of a conditional divoree, they shall, by 
their verdict or decree, make provision cut of the property of 
which the husband may be possessed, for the seperate mainte- 
nance and support of the wife, and the issue of such marriage, 
which verdict or decree, the said Court shall cause to be carried 
into effect, according to the rules of Law, or according to the 
practice of Chancery, as the nature of the case may require. 


“See. III. In all cases where the verdict shall be for an 
absolute divorce, the party whose improper or criminal conduet 
shall authorize such divorce, shall not be permitted to marry 
again during the life of the other party, and in case of such 
second marriage, the party so offending shall be subject to the 
pains and penaltics enacted against bigamy: Provided, always, 
that where the marriage is declared void, for such causes ex- 
isting before such intermarriage, as are recognized by the Ee- 
elesiastical Courts, the said parties may again marry: any 
thing hercin contained, to the contrary, notwithstanding. 


“Sec. IV. In all cases where the Special Jury shail have 
brought in a verdict for an absolute divorce, and the General 
Assembly shall refuse to pass a law to carry the same into com- 
plete effect, it shall be lawful for cither party to apply to the 
Superior Court of said county, after giving thirty days notice, 
in writing, of such application, to the adverse party, if within 
the State, and if out of the State, three months notice, in one 
of the public Gazettes; and it shall be the duty of such Court 
to appoint three commissioners, who shal} inquire into the situ- 
ation of the parties, before their intermarriage, and alse at the 
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time of such inquiry; antl shall determine upon the support or 
provision which may be necessary for the separate maintenance 
of the wife, having due regard to her situation before marriage, 
and also the situation of the husband at the time of such inquiry ; 
and the said three coinmissioners, before they proceed to make 
the inquiry, shall take and suscribe, before one of the Justi- 
ees of the Inferior Court, or Justices of the Peace of the 
county, the following oath or affirmation, viz: 

‘T, A B, do solemnly swear or affirm, that I will, without 
prejudice or partiality, faithfully inquire, and justly decide 
upon the case now snbmitted to me, and that I will make my 
report or decree thereon, according to the principles of justice 
and equity, to the best of my skill and understanding, so help 
me God.’ And it shall be the duty of such commissioners to 
report their decision or decree in the premises, to the next Su- 
perior Court of the county aforesaid, which shall ¢ruse the 
same to be entered as the judgment of said Court, suljeet, 
nevertheless, to be altered or modified by the said Court, pro- 
vided application be made to the next Superior Court of said 
county; for that purpose, stating the grounds upon which euch 
application is founded; end in such case, it shall be the duty 
of the said Superior Court, to refer the said decree or report, 
to the same commissioners, with two additional commissioners, 
who shall take the oath heroin before prescribed, and shall 
proceed to re-examine the said deerce, and report their decision 
or decree in the premises, to the next Superior Court’ of said 
county; which shall be entered 2s the judgment or decree of 
said Court. 

“Sec. V. All commissioners appointed under and by vir- 
tue of this Act, shall have power to compel the attendance of 
such witnesses as may be deemed necessary by the parties, be- 
fore them, at such time and place as they may appoint for their 
meeting, and shall also have competent power and authority 
to administer an oath to such witnesses, and shall take down 
the testimony of such witnesses in writing, which shall be an- 
nexed to their decree, and deposited in the Clerk’s office. 

“Sec. VI. In all cases where provision is made for the 
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separate maintenance of the wife, nei to the provisions 
of this act, the husband shall not be subject to any contract, 
made thereafter by such wife, hut in all and every such case, 
the wife shall be subject to the payment of her own debts, out 
of her scparate maintenance, during the time that such sepa- 
ration and separate maintenance shall continue. 

“Sec. Vil. in all cases of divorce, the issue of such mar- 
riage shall not be bastardized, but shall be capable of taking, 
by descent or distribution, from either of their said parents. 

“See. VIEL. Inall eases of application for a divorce, the 

party applying, shall render a schedule, on oath, of the prop- 
erty owned or possessed by said parties, at the time of such 
application; or, if the parties have separated, at the time of 
such separation, which shall be filed of record by the Clerk of 
the Superior Court, and after all just debts shall be paid, shall 
be subject. t to a division or equal distribution, between the chil- 
dren of such parties, except the Jury, before whom the same 
may be tried, shall think proper to allow. either party a part 
thereof.” (2? Pine gs Pige st, 188.) 
The 4th, 5th and 6th sections of the Act of 1806, to which 
[ heave already referred, authorize commissioners to provide al- 
imony for the wife, when the Legislature refused to ratify a 
total divorce. No provision is made, however, when a partial 
divorce 1s not affirmed. The inference is plain—partial divor- 
ces were never submitted to the Legislature; and if not, then 
the 2d verdict, which is to be danced under the Constitution 
of 1535, does not apply to partial divorces, notwithstanding the 
intimation of Mr. Prince and the practice of the Courts’ to the 
contrary. 

Tt will be remembered, that under the previous Statute of 
1802, all divorces were total. The Act of 1806 makes provis- 
ion for both absolute and conditional divorces. 

[1.] There is an apparent conflict, I admit, between the 2d 
and 8th sections of the Act of 1806. It is our duty to recon- 
cile them, if we can. The Legislature did not mean that any 
portion of this or any other Statute, should be inoperative. Its 
design, beyond all question, is not to be defeated, if it can be 
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helped—verba debent intelligi cum effectu. Full sense and 
meaning should be given to every clause and provision, of 
every Act of the Assembly, and no part made void, if possible. 
But if this be impossible, we must say which shall stand and 
which fall. We believe that all parts of the Act can be en- 
forced, upon the ground that the 2d section applies to partial, 
and the 8th to total divorces. Manifestly, they cannot both 
apply to the same proceeding. In the one, the Jury are to 
take into consideration the condition of the parties, before their 
intermarriage, and the estate of the husband, at the time of 
the trial. In the other, the time when the schedule is to be 
filed, indicates, clearly; the time, as to property, at which the 
inquiry of the Jury is to be directed, namely: when the libel 
is filed, or when the separation took place. 

But what shows, still more conclusively, that these two enact- 
ments relate to different proceedings, is this: under the 2d 
section, the Jury, by their verdict, are to make suitable provis- 
ion for the support of the wife and children: whereas, under 
the Sth section, the direction is, to give the whole of the prop- 
erty to the children, unless the Jury shall see fit to assign a 
part to the husband and wife. 

[2.] We conclude, then, that the 2d section applies to con- 
ditional divorces only ; and that cases of this sort are to be con- 
trolled and regulated according to the terms of this section. 
And it will be discovered, that by the 2d section of the Act, a 
remedy at Common Law was intended to be substituted and 
provided, for a similar proceeding in the Ecclesiastical Courts 
in England. In addition to the deeree of separation from bed 
and board, that Court proceeded to award alimony ; and to en- 
force the decree for alimony, the Common Law, as well as the 
Chancery Courts, but more especially the latter, would lend 
their assistance. Hence, the clause in this 2d section, that the 
decree of the Jury for support and maintenance, (which is ali- 
mony) is to be enforced according to the rules of Law, and the 
practice in Chancery. 

[5.] Ifwe are right then, in this view of the Statute, there 
was no lien created on the defendant’s property, until the judg- 
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ment was rendered. Up to that period, like any other free- 
man, he had the right to dispose of the whole or any portion 
of his property, to whomsoever he pleased, provided the con- 
veyance was not fraudulent, and made to hinder and defeat the 
finding for alimony, which might be made by the Jury against 
him. If the husband, bona fide, sell his property, itis to be 
presumed that he has received, in lieu thereof, its representa- 
tive, in value. The husband has got to live, after the separa- 
tion, as well as the wife, for whom he has to provide. He is 
not likely, therefore, to waste or destroy his property. But 
should he threaten to do so, or remove beyond the jurisdiction 
of the Court, the remedy, by bill of guca tiémet or writ of ne 
exeat, are both at the command of the wife, and are ample for 
her security. 

In confirmation of the view we have taken of the true intent 
and meaning of the 2d section of the Act of 1806, if, indeed, it 
needed confirmation, 1 would refer to some of the other see- 
tions. Sections 4th, Sth and 6th contemplated a case where 
an absolute divorce could not be obtained, on account of the 
failure of the Legislature to ratify the action of the Court, un- 
der the old Constitution. Under these sections, a provision 
was authorized to be made for the wile, precisely similar to that 
under the 2d section. And it will be seen, that in order to fix 
the amount of the allowance, the commissioners are to direet 
their investigations, as to the condition of the husband, to the 
time at which their mquiry is made, viz: at the time of trial. 

So far, then, as the proceeding for a partial divorce is con- 
cerned, it is unnecessary to file a schedule; and that if it be 
filed, it creates no lien; for whether it be necessary io file it 
or not, or whether it be actually filed or not, still, the Jury, 
in such cases, must, under the law, linit their inquiry to the 
condition of the parties before intermarriage, for the purpose 
of ascertaining what portion of the property came by the hus- 
band, and what by the wife; and having made this prelimi. 
nary examination, out of such estate as the husband las, at 
the time of the trial, suitable provision is to be made, for the 
use and maintenance of the wife and children. 
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It is needless to consider the several rulings of the Court in 
detail. In the opinion of this Court, there is error in the whole 
of them, so far as they assume that the lien created on the prop- 
erty of the defendant, was from the filing of the schedule, in- 
stead of the date of the decree. And the decrees, first and 
last, (for there were two of them,) being both subsequent to the 
sale to Whitaker, by Strong, the purchase of the negroes of the 
defendant, can only be set aside for fraud or some other such 





cause. 

[4.] Tad we taken a different view of this point, then it 
would have become necessary to consider whether partial | di- 
vorces require two concurrent verdicts; for it will be observed, 
that the levy made on the property in controversy, was by vir- 
tue of an execution issuing on the second or last judgment. 

For myself, I am perfectly satisfied, and I believe my breth- 
ren concur with me, that two verdicis are neither required nor 
authorized, in eascs of conditional divorce. Ard that the see- 
ond verdict comes under the amended Constitution of 1853, in 
lieu of the Legislative ratification of the single verdict, im cases 
of absolute divorcee, before the change in the Constitution was 
mace. 

[5.] During the two years that I served in the Legislature 
—1824, 1825—unumerous applications for diverces came before 
the General Assembly, and not one of them, I am sure, were 
from bed and board; and, I am informed by the oldest mem- 
bers of the bar, gentlemen whose professional memory runs 
back to the year when the Act of 1806 was passed, that such 
a thing as invoking Legislative aid, to render valid partial di- 
vorces, was never heard of. One verdict was deemed final and 
conclusive, in all such cases. 

Divorees, under the Act of 1802, as already remarked, were 
all total; and hence the reference, in the preamble of that 
Act, to Legislative interposition. 

What was the mischief which gave rise to the amendment of 
1833 % The preamble discloses it: ‘‘* Whereas, the frequent, 
numerous and repeated applications to the Legislature, to grant 
divorces, has become a great annoyance to that body, and is 
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well worthy their attention, as well on account of the expense 
consequent on said applications, as the unnecessarily swelling 
the Laws and Journals ; and believing that the public good would 
be as much promoted, and that the parties would receive full 
and complete justice: Be it enacted,” ge. 

But partial divorces were not within the evil complained of, 
and consequently, are not within the remedy provided by this 
amendment. 

But the very terms of the amendment, itself, are conclusive 
upon the subject: ‘Divorces shall be final and conclusive, 
when the parties shall have obtained the concurrent verdicts 
of two Special Juries, authorizing a divorce, upon legal princi- 
ples.” ‘This technical phraseology, ‘legal principles”, both 
under the old and amended Constitution, has always been held 
to mean such principles as would authorize total divorces, at 
Common Law: in other words, neither the 9th section of the 
3d article of the Constitution of 179%, nor the amendment of 
1833, had any reference, whatever, to conditional divorces. 





No. 14.—TuHE Justices oF THE INFERIOR Court or HkKARD 
County, plaintiffs in error vs. Joun J. CHAPMAN and AN- 
DERSON CHAPMAN, defendants in error. 


[1.] A*bastardy bond is intended for the protection of a county, as @ county ; 
and there is no breach of it until the child has become chargeable to the 
county. 

[2.] By our Poor Law system, the Justices of the Inferior Court have the right 
to inquire into the circumstances of the poor, to elect whom they will treat as 
a pauper, and who shall become chargeable to the county: and until it has 
done so, by some act or order, no person can properly be seid to be thas 
chargeable. 

[3.] The proper evidence that a bastard child has become chargeable to the 
County, is to be found in the payment, by the Inferior Court, of expenses, 
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after refusal or failure of the putative father to pay the same, on account of 
thelving in of th. mother, or the maintenance of the child; or the granting 
ofan orler for such payment. 


Debt on bond. Demurrer to the petition in Heard Superior 
Court. Decided by Judge Warner, May Term, 1854. 


This was an action of debt, brought by the Justices of the 
Inferior Court of Heard County, against the defendants, on a 
bastardy bond. Phe petition, among other things, set forth 
that the defendants entered into said bond ona certain day 
specified, and duly and legally executed the same, by which 
they bound themselves to the plaintiffs, in the sum of Six Hun- 
dred and Forty-two Dollars, Eighty-five and Three-fourth Cents, 
to which said bond ihe following condition was annexed: 
“The condition of the above bond is such, that whereas the 
above bound John J. Chapman stands charged with being the 
reputed father of a bastard child, of which Mary Ann Formby 
is now pregnant. Now, if the said John J. Chapman shall, 
from time to time, and at all times hereafter, acquit, discharge 
and indemnify, and save harmless the said Justices and tke 
inhabitants of said county, from all costs, charges and trouble,. 
for and by reason of the lying in of the said Mary Ann wth, 
antl of the birth, maintenance of ond bringing up said child, 
or of and from all suits, charges and demands whatsoever, 
touching and concerning the same, then the above obligation 
to be void, otherwise in full force.” The said petition then 
goes on to allege, that Mary Ann Formby is a free, white sin- 
gle woman, and “that the said Mary Ann, since the execution 
and delivery of the said writing obligatory, in consequence of 
her said pregnancy, has been confined and lay in, sick, for a 
long space of time, and gave birth to the said bastard child 
during her said confinement; and that the said Mary Amn,. 
during the time aforesaid, was sorely sick at the house of 
Pleasant A. Formby, who is an inhabitant of this eounty ; and 
that the said Mary Aan, while sick at the house of the said 
Picasant,.was a great charge, expense and trouble to the said 
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Pleasant, in this—that the said Pleasant had to nurse, sit up 
with, employ medical gid, and pay physician’s bills, hire nur- 
ses, and do many other acts, and expend a large sum of money, 
to-wit: the sum of One Hundred Dollers, of hcavy expense to 
him, the said Pleasant A. And your petitioners aver, that 
they, as Justices of the Inferior Court, have been presented 
with large medical bills, and with bills for nursing, boarding 
and clothing the said bastard child, and with the expense of 
nursing, boarding and lying in of the said Mary Ann; and 
that the said John J. has not well and truly performed his said 
obligations, because he has refused to pay the aboye tills and 
charges; and that the said Anderson Chapman has not done 
so for him; and that they, the said defendants, have commit- 
ted a breach of said bond in this—thaz te said Jolin J. Chap- 
man did not, at the time of executimg said bon’, nor at any 
other time, acquit, discharge, and save harmless your petition- 
ers, nor the inhabitants of said County, from u!] costs, charges 
and trouble, by reason of said lying in, &c. whereby an action 
hath accrued to your petitioners,” &c. 

Counsel for the defendants demurred to the said petition, and 
moved to dismiss the same, ‘“‘ because it did not appear, from 
the declaration, that the County had become chargeable, or was 
liable to become chargeable, for the support, maintenance or edu- 
cation of said bastard child, or expenses of the lying in of the 
mother, in giving birth to the said bastard child, by the actual 
payment by the Inferior Court, of any moneys disbursed on that 
account, or the passing of any orders for the disbursement of 
any county funds for that purpose, or any liability or underta- 
king of the Court to pay and disburse any county funds for 
that purpose.” 

Which demurrer the Court sustained, and Counsel for plain. 
tiff excepted. 


Wriacut & FRAtTHERSONE, for plaintiffs in error. 
) r 


Masry, for defendant in error. 
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By the Court.—Stanrnus, J. delivering the opinion. 


[1.] It would seem, from the terms of this bond, and the lan- 
guage of the petition, to have been the impression of the peti- 
tioners, the Justices of the Inferior Court of Heard County, 
that the bastardy bond is given for the protection or benefit of 
private citizens of the county, who may incur expenditures on 
account of the lying in of the mother, and the maintenance of 
the child, 2s well as for the protection of the county, generally, 
as represented hy the Inferior Court. That is to say, the m- 
tention of the Legislature was, that suit should be brought on 
such bond by the Inferior Court, as well for the use of any 
private person, incurring such expenses, as for the Court itself, 
representing the.County. This appears to be so, beeause this 
bond has been so written as to make the defendants undertake 
to save, harmless from all costs, Xe. not only the Court, bui also 
“ the inhabitants of the county.” And in alleging a breach of 
the bond, the pleader evidently goes upon the idea, that. the 
same has been forfeited, because Pleasant Formby, whom he 
declares was one of the inhabitants of the county, had incurred 
costs and charges in this behalf, which the defendants had re- 
fused to pay. 

Now, our construction of the Statutes, in such cage made and 
provided, is that the bond was intended for the protection, only, 
of the county, ae a county. Thatit was designed to keep the 
child out of that class of paupers for which the authorities of 
the county might fel themselves under obligations to provide, 
and which may be said to be liable to become chargeable to the 
county. And this construction seems plainly authorized by 
the language of the Statutes. 

The act of December 16, 1793, provides, that “any Justice 
of the Peace, who, of his own knowledge, or upon information 
on oath, &c. of any free white woman having a bastard child, 
o» being pregnant with one, which it is probable will become 
chargeable to the county, may issue a warrant for the arrest of 
the mother, and require bond, in the sum of 150J, with security, 














DECATUR, AUGUST TERM, 1854. 93 


The Justices, &c. vs. Chapman. 








for the support and education of such child or children, till the 
age of 14, unless the mother shall discover the father of such 
child or children.”” In which case, the Act requires a warrant 
to be issued for the arrest of the father, and that he shall be 
required to give bond, with security, “for the maintenance and 
education of such child or children, until they arrive at the age 
of 14; and also the expenses of lying in with such child or chil- 
dren, boarding, nursing and maintenance, while the mother of 
such child is confined by reason thereof.” 

The Act of 1809 declares, that “‘it shall be Jawful for the 
Inferior Courts of this State, when any child or children have 
or shall become chargeable to the county, where bonds are taken, 
or hereafter to be taken, in conformity to an Act passed the 
16th day of December, 1703, for the maintenance of bastard 
children, to institute an action on all bonds so taken or hereaf- 
ter to be taken, in manner aforesaid, and prosecute the same 
to judgment; and it shall be lawful for them to recover the full 
aniount of said bond or bonds; which judgment.or judgments 
shall remain open, and be subject to be appropriated by the 
Courts aforesaid, from time to tine, as the situation and exi- 
gencies of the said bastard clild or children may require”’. 

it will be perceived, that in the first of these Acis, the Leg- 
islature refer to a bastard child, “which it is probable ell be- 
come chargeable to the county’ ; and in the second, to such 
bastard child or children, as ** have or shall become chargeable 
to the county”. And that in the latter act, provision is made 
for the enforcement of the bond by the Inferior Court, in such 
a way as serves to show, that the Legislature contemplated pro- 
tection to the interests of the county, as a county. 

From these things we conclude, that by our Law, there is no 
breach of such bond, until the bastard child or children has or 
have become chargeable to the county, and that not until then 
can the Inferior Court bring suit upon it. 

[2.] What is to be considered and treated as evidence, that 
such child has become chargeable to the county? 

That the answer which we give to this question may be cor- 
rectly appreciated, we premise, that in this State, we have no 
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such poor law system as exists in some other countries, and 
especially in that from which we chiefly derive our laws; where, 
by settlement of law, the right of a pauper to support, by a cer- 
tain county or parish, is sometimes fixed. Our Legislation 
only declares, that “the Inferior Courts shall have power to 
inquire into the circumstances of the poor, bind out orphans, 
appoint guardians, and appoint overseers of the poor; and for 
this purpose, shall levy a tax”. (Act 1792, Cobb’s Dig. 346.) 
An Act of 1818 provides, that the tax “shall not exceed one- 
eighth part of the general county tax”. (Cobb, 347.) 

To the Inferior Court, a wide discretion, in the premises, is 
thus left. They are to inquire into the circumstances of the 
poor, to determine who shall be considered and treated as a pau- 
per, and whether or not he or she shall become chargeable to 
the county. <A bastard child is not, therefore, chargeable to 
the county, until the Inferior Court has given their sanction to 
its becoming so, and by some act, fixed this status for it. It 
may be born of a mother, an inhabitant of the county, who is 
unable to support it, or to pay the expenses of her lying in; yet, 
she may be so situated, (living, perhaps, with parents or friends, 
who are willitig and able to maintain her and her child,) as to 
make it expedient that the Court should not treat the child as 
chargeable to the county. 

[3.] This consideration influences us to hold, in answer to 
the question which we have put, that evidence of the child’s 
having become chargeable to the county, must be some act or 
order of the Court, making itso. A majority of this Court (my 
brethren) think that the proper evidence, is some payment 
made by the Court, of some portion of expenses, in this behalf 
incurred, after failure of the putative father to pay the same, 
or some order, made by the Court, for such payment. This 
affords, as they think, a plain and practical manifestation, that 
the Court regards the child as chargeable to the county. For 
myself, I go a little further, and am of opinion, that after fail- 
ure of the father to pay any such expenditures, any other ex- 
pression by the Court, and entered on their records accordingly, 
{it might be a direct declaration to this effect,) that they con- 
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sider the child as chargeable to the county, or have elected to 
make it so, will, in like manner, afford sufficient evidence that 
the child has become chargeable to the county. 

But no such evidence exists in this case, and the judgment 
must be affirmed. 





No. 15.—Joun M. Barksvae and others, plaintiffs in error, 
vs. Isaac M. Brown, guardian, &c. defendant in error. 


[1.] It is not necessary to state, in the hill of exceptions. the grounds of ob- 
jection to the judgment complained of. Stating the judgment excepted to, 
is sufficient. 

[2.] A propounds for probate a paper, az the will of B. This paper makes 
A executor, and gives him a legacy. There is a caveat, and then a verdict 
and judgment, that the paper is not the will of I. Afterwards, C files a 
bill to set aside this verdict and judgment. and to be allowed to propound 
and prove as the will of LB, all that part of the same paper, in which part A 
has no interest. To this bill Ais not made a party: Held, that there is no 
equity in the Dill. 


Decision on demurrer, in Upson Superior Court, by Judge 
Srankr, May Term, 1854. 


Caroline W. Bunkley, by her guardian, filed her bill, char- 
ging that her father, George W. Bunkley, from an infant, 
was taken and reared by his uncle, John Bunkley and his wife 
Macharine, and was much loved by them, they being childless ; 
that Macharine Bunkley died, leaving a will, in which large 
legacies were left to complainant and other children of George 
W. Bunkley, (he being dead); that Dr. James Anderson was 
appointed executor thereof, and also took a legacy under the 
same; that a caveat was entered to said will, on the ground 
that Anderson wrote the same, took a large interest under it, 
and that the will was never read to testatrix. On this ground, 
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the Jury found a verdict against the will. Complainant was 
then not one year old, and had no guardian to protect her 
rights. She afterwards applied to the Ordinary, for leave to 
make probate of said will, on various grounds; which probate 
was refused. The bill set forth the evidence in full, on the 
issue of Devisavit vel non, and charged that the complainant 
could not purchase Anderson’s interest, so as to make him a 
competent witness, and that he would not voluntarily relin- 
quish. The bill charged that one John M. Barksdale was 
the principal witness on the trial of the caveat; that he was 
largely interested in a former will revoked by the latter, and 
which former will is now offered for probate, taking under it 
the legacies given to complainant, with others, under the last ; 
that the verdict obtained was fraudulent and void—\st. Be- 
cause the testimony of said John M. Barksdale and one Ma- 
tilda Towns, (another witness for caveators,) was false in sev- 
eral items specified in the bill. 2d. Because she was an in- 
fant and unrepresented at said trial. Sd. Because of newly 
discovered evidence set forth in the bill, and because James 
Anderson had in his possession the original draft of said will, 
and failed to produce it on the trial. 

The bill charged that James Anderson knew that Mrs. 
Bunkley had read the will and knew its contents, and no other 
witness knew the fact, and insisted that he be made a witness, 
and the will set up, excepting his legacy. 

The prayer was for a new trial, and for an injunction. 

A general demurrer to this bill, for want of equity, was 
over-ruled, and this decision is assigned as error. 


Hui & Smith, for plaintiffs in error. 
O. C. GiBson and CHaAprett, for defendant in error. 


By the Court.—BENnine, J. delivering the opinion. 


In this case, the defendant in error joined issue, with a pro- 
test, that neither the bill of exceptions nor the assignment of 
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errors, specified the error or errors complained of in the decis- 
ion of the Court below. What was meant by this protest, is 
explained by the position taken in its support, by Mr. Gibson, 
one of the Counsel for the defendant in error. That position 
was this: “A bill of exceptions is the ‘statement, in writing, 
of the objection made by a party in a cause, to the decision 
of the Court, on a point of law which is clearly stated therein”. 
The statement of the “objection”. 

Of error or of objection, the only sgldcientin contained in 
the bill of exceptions is, that the Court over-ruled the demur- 
rer, and that the plaintiff in error excepted to that decision. 
Of the objections or grounds of objection to the decision, the 
bill of exceptions says nothing. It is, therefore, aguinst this 
omission that the protest is aimed. 

Was it necessary that the objections to the decision, should 
have been stated in the bill of exceptions? 

The fourth section of the Statute to organize this Court, 
contains this passage: “all causes of a criminal or civil na- 
ture, may, for alleged error, in any decision, sentence, judg- 
ment or decree of any such Superior Court, be carried up”, 
&c. For alleged error in any decision—that is to say, for al-’ 
leged error, consisting in any decision, or alleged error in the 
making of any decision. The sense would be the same, had 
the words been, that all causes. may be carried up, on an alle- 
gation that the Court erred, in such or such a decision, or on’ 
an allegation that such or such a decision was erroneous. It’ 
is familiar language in the mouth of lawyers and non-lawyers, 
that “a Court erred in such a decision”, or “in deciding so 
and so”, when they mean to say a particular judgment was 
erroneous. ‘There is nothing, in this passage, which says, im- 
pliedly or expressly, that to carry causes up, it is necessary to 
do something more than allege a judgment to have been erro-’ 
neous—that in addition to that, it is also necessary to state 
the objections, or grounds of objection, to the judgment; in 
short, to state, in brief or at length, the argument used before 
the Court, in resistaace to the making of the judgment. Had 
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the, passage said this, it would, have said what would be equiv- 
alent to saying, that no.cause should be. carried up.on @ mere. 
exception to a judgment—an exception for which no reasons 
were given—in favor. of which no argument was made. And 
if no.cause could be carried.up on any thing except argu- 
ments—-cexeept “objections” stated to decisions, when would, 
the lawyers, conducting cases in the Courts below, consider them- 
selves at liberty to stop arguing? What decisions would they 
consider, themselves.at liberty to let pass, without argument ? 
What remoteness of arguments would they consider remote 
enough to justify them in -not,using the arguments? What 
number of repetitions, of the same thing, would they consider 
numerous enough to warrant them in relying upon the memory 
of the Court to give them the benefit of the thing, if they 
should. happen, afterwards, to want it for use in a Dill of ex- 
ceptions? What stock of attention, on the part of Court and 
Jury, would not be worn out before the end of trials, conduct- 
ed on,this plan? And this would be but a beginning. The 
losing lawyer would haye to have his bill of. exceptions, and 
that would contain all the objections urged to. the decisions of 
the Court, complained of—all those objections, whether good 
or bad—releyant or irrelevant—for knowing that he could 
urce, in the Conrt above, no objections, but those urged in the 
Court below, and feeling it only the part of prudence to take 
al] the chances, he would not leaye a single one of those ob- 
jeetions out of his bill of exceptions. And then, how enor-. 
monsly would be swelled the expenses of litigation. __.. : 

And after all, what would be the gain? What, in either’ 
Court ’ 2. Would not the gain be a loss? Would not the effect 
of bringing into a, case so much. ‘of the immaterial, be to hide 
the matcrial—so much of the weak, be to dilute the strong— 
to make the salt, become invisible in,the water? 

If, thon, it were 2 doubtful question, whether this passage in 
the fourth section of the Statute to organize this Court, is not 
susceptible of a construction which would support the position 
of the defendant in error, the argument, from effects and con; 
sequences, requires us to say that that construction is one 
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which the passage ought not to have. But, indeed, it is mo¢ 
susceptible of that construction. And it has not, at least asa 
general thing, been practised upon as susceptible of that con- 
struction. The bills of exception which have been actually 
used, have, for the most part, containcd no more than a state- 
ment of the particular judgment excepted to, together with the 
facts of the case. And the propriety of such bills is sanctioned 
by the form of a bill of exceptions, published by the Reporter 
of this Court, in connection with the rules of Court—a form 
which, before it was published, received, it is understood, the 
approval of each of the persons who then constituted this Court. 

This passage, then, in the Statute, does not support the po- 
sition of the defendant in error. There is another passage 
which, it may be thought, does that. It is this, in the same 
fourth section: “any cause of a civil nature, cither on the 
Law or Equity side of the Superior Court may, in like man- 
ner, be carried to the Supreme Court, on a bill of exceptions, 
specifying the error, or errors, complained of in any decision 
or judgment”, &c. Specifying the error, or errors, are the 
words, not specifying the objection or objections to the judg- 
ment complained of. ‘The specification is to be of errors com- 
mitted by the Court ; that is, of wrong judgments rendered by 
the Court—not of objections to judgments urged by a party. 
‘This passage, indeed, is but in harmony with the previous one, 
which has just been considered. 

So much for the Statute. I may remark, that giving the 
Statute this construction, is but making it correspond with the 
old law—the English law, regulating bills of exception. The 
Statute of 13 Hd. J. c. 31, authorized “exceptions” to decis- 
ions to be taken. It did not require the grounds of the ex- 
ceptions to be stated. In practice, under the Statute, that is 
mot done. (2 Tidd. 862. Tidd’s Appendiz, ch. 37, §46. 

The protest, then, ought to be over-ruled. 

Is there any equity in the bill, in this case? The Court be- 
‘low held that there was. 

The prayer of the bill is, that the “verdict and judgment 
rendered in the matter of probate and caveat of the” “will of 
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Macharine Bunkley,” may be annulled, “for fraud and newly 
discovered evidence’’; that Tyrrell Barksdale and Stephen Har- 
vey, and “all the rest of the heirs at law, of Macharine Bunk- 
ley, may be perpetually enjoined from further using said ver- 
dict and judgment, in behalf of said plea, in bar, filed by said 
defendant, in the matter of her (the complainant’s) application 
for probate of said will’; that said Barksdale and Harvey 
Eusebius H, Hopkins, and Anna Hopkins, his wife, may be en- 
joined from proceeding further with the trial of the probate—and 
caveat of the instrument made by Macharine Bunkley in 1848 ; 
that the Superior Court of Upson County may be directed to 
allow the complainant to make probate of a part of the will of 
1850, viz: all of it except the part which gives a legacy to 
James Anderson, and that she, the complainant, may have such 
other relicf as she may be entitled to have. 

James Anderson is not a party to the bill. 

The great object of the bill is, to have annulled the verdict 
and judgment which decided that the instrument of 1850 was 
not the will of Macharine Bunkley. — If this object can be at- 
tained, then another object of the bill becomes important, viz: 
the obtainment of evidence—the obtainment of the evidence of 
James Anderson, to assist in establishing that instrument of 
1850, as the will of Macharine Bunkley. ° 

James Anderson having been appointed the executor of that 
insirument, and having been given, by it, a legacy, is incompe- 
tent as a witness, to tes‘ify in support of the instrument. The 
complainant wants to use him as a witness in its support, and 
this object she seeks, in the bill, to accomplish thus: she prays 
that she, instead of him, Anderson, may be allowed to prove 
the instrument to be the will of Macharine Bunkley, and that 
in so proving it, she may be absolved from the duty of proving 
that part of it in which Anderson has an interest. All the 
rest of the instrumeut he would be competent, as a witness, to 
support. 

The judgment which the bill seeks to annul, is a judgment, 
to one side of which James Anderson is the only party; cer- 
tainly the chief party. It is a judgment in a case in which he, 
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as executor, was the propounder of the instrument of 1850, and 
others were caveators. 

One of the grounds on which the bill puts its prayer for an- 
nulling this judgment, is fraud—fraud in the procurement of 
the judgment. Whether this fraud is fraud committed by An- 
derson, or fraud committed on Anderson, the bill does not state 
very distinctly. Assuming that the bill means to say the fraud 
is fraud committed by Anderson, then, the prayer of the bill, 
to set aside the judgment, becomes one involving not only An- 
derson’s legal rights, but also his character for integrity. 

These things being so, can the bill, without having Anderson 
ag a party to it, have init any equity? Most clearly not. In 
his absence, the great objects of the bill cannot be decreed— 
in his absence, the judgment to which he is a party cannot be 
annulled—in his absence, his name, both as executor and leg- 
atec, cannot be struck out of the will—in his absence, nothing 
worth doing can be done. 

Inasmuch, then, as Anderson is not a party to the bill, there 
is no equity in the bill. 

Why he was not made a party, we cannot tell. The same rea- 
sons which prevented his being made one, may continue to pre- 
vent it. If so, it will never become necessary to decide the 
other questions connected with this case—questions, some. of 
them, both of much importance and much difficulty. At all 
events, it will be time enough to decide them when it has be- 
come necessary to decide them. Besides, if ever presented 
again for consideration, they may be presented upon a state- 
ment of facts different from that on which they are now present- 
ed—a statement, made up of allegations, especially as to fraud, 
more precise and certain than the statement in the present bill. 
Indeed, the only question for this Court is, whether or not the 
bill, as it stands, has any equity in it? And when the Court says 
it has none, it has given the full answer to the question; and 
were it to go further, and say that if the bill had equity in it, 
then, such and such other questions in the bill would be deci- 
ded so and so, the Court would go beyond its sphere. The 
most that the Court can do, is to say there is no equity in the 
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bill, as the bill stands, but that the complainant may, if she 
pleases, either amend it or file a new bill. 





No. 16.—Boston & Gunpy, plaintiffs in error, vs. VALINDA | 


CuMMINS, claimant, defendant. 


[1.] Acts of the Legislature are not only presumed to be constitutional, but . 


the authority of the Court to declare them void, will never be resorted to, 
except in a clear and urgent case. 


[2.] 2x post facto Laws defined ; they extend to criminal and not to civil cases. 

[3.] A law may be ex post facto, and still not obnoxious to the inhibition in 
the Constitution. 

[4.] Retrospective Laws often operate for the bencfit of society, and to repudi- 
ate them altogether, would be to obliterate a large portion of the Statute Law 
of the State. 

[5.] Registry Acts may be passed, requiring deeds already executed to be re- 
corded within a limited time; and if the older grantee fail to comply with 
the Law, he will be postponed to a junior grantee, who brings himself within 
the Statute. 

{6.] The policy pervading our Registry Acts, has existed since 1755. 

[7.] Our Law makes no distinction between conflicting conveyances under 
the Registry Acts, and contests between grantees and judgment creditors. 
[8.] Until the 33d of George IT, it was the settled rule in the Courts of Great 
Britain, that an Act of Parliament, which was to take effect from and after 

. the passing of it, should operate from the first date of the session. 

{9.]. There are numerous Acts passed ten months ago by our own Legislature, 
operating upon the persons and property of individuals, and imposing pains 
and penalties for acts done or omitted in contravention of them, which have 
not yet been duly promulgated. 

[10.] The Act of 1847, requiring marriage settlements, already made, to be 
recorded within twelve months after its passage and publication, and those 


executed afterwards, within three months from their date, makes no excep-- 


tions in favor of feme coverts ; and consequently, the Courts can make none, 


[11.] It is exceptions engrafted on Statutes, by the Courts, that give rise to 
the uncertainty of the Law. 


{12.] The Act of 1847 is framed with technical skill and accuracy, and is not .. 
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only a reasonable but a liberal Law; and one which ought to be enforced. 
in good faith. 

[13.] Where the husband acts as trustee de facto of the wife, he must discharge 
all his duties as such ; and failing to do so, the consequences will be visited 
upon the cesiut que trust. 

[14.] Where a feme covert possesses and enjoys all the rights and powers of 
a feme sole, over her separate estate, she must perform the corresponding 
obligations of one. 

[15.] The policy of our Registry Laws existed under the Colonial and Proyvin- 
cial Governments; and in framing our State and Federal Constitutions, 
their fundamental principles entered, as it were, by tacit consent, into the 
structure of American Commonwealths; and hence, the uniformity and uni~ 
versality of the doctrine, as it regards our Registry Acts, as expounded by 
all the Courts of this country. 

{16.] The Parliament of Great Britain were in the habit of passing bills of 
attainder and of pains and penalties, after the fact to which they related. 
And to prevent these abuses, the prohibition against ex post facto Laws, 
was introduced into all of our American Constitutions. 

[17.] But neither by the Civil Law, from which most of the Continental sys- 
tems were borrowed, nor the English Law, upon which ours is founded, is 
retroactive legislation forbidden. 

[{18.] It is a matter of diseretion with the Legislature, under the restrictions 
of the fundamental compact, how far it may be expedient to enact laws of 
this description. 

[19.] The General Assembly of Georgia, acting within the pale of the Consti- 
tutions of the United States and of this State, has the same omnipotence 
ascribed to the British Parliament. 


Claim, in Spalding Superior Court. Tried before Judge 


Starke, May Term, 1854. 
eG 


This was a case, in which certain fi. fas. in favor of Boston 
& Guaby, against Francis D. Cummins, had been levied on 
certain negro property, as the property of Cummins; to which 
a claim was interposed by said Cummins, as trustee for his 
wife, Valinda Cummins. 

The plaintiffs introduced their fi. fas., proved the levies, and 
that the property was in possession of defendant. 

Claimant intreduced a marriage settlement, executed in 
1883, between F. D. Cummins, of the one part, Valinda Davis, 
afterwards Cummins, and Martha Davis, trustee, of the other 








104 SUPREME COURT OF GEORGIA. 





Boston & Gunby vs..Cummins,’ claimant. 





parts, by which certain property (proven to include the prop- 
erty now in question) was conveyed to the said Martha Davis, 
in trust, for the sole and separate use of the said Valinda, then 
about to be married to Francis D. Cummins. 

This instrument was not recorded until June 26,1852. The 
fi. fas. levied were on judgments obtained at November Term, 
1852, on debts contracted in 1851. It was objected, on the 
part of the plaintiffs, that this conveyance was void, a8 against 
creditors, without notice, by the Act of 30th December, 1847, 
which provides that. all. marriage settlements, before that time 
executed, where the husband resides within the State, should 
be recorded within twelve months after the passage of the Act, 
or else be void, as against dona fide creditors, securities or pur- 
chasers, without notice. 

The Court decided that this Act, in its application to past 
contracts, is unconstitutional and void; and this decision is al- 
leged as error. 

An exception was also filed by the plaintiff, to the refusal of 
the Court to admit, as testimony, the following extract from a 
letter of the defendant, F. D. Cummins, to them, dated Febru- 
ary 16th, 1851, which was as follows: My property, at present 
prices, is worth $5000, and there is not the scrape of a pen, in 
any Court, high or low, against me. I have concluded not to 
buy any more cotton, the market at home and abroad being so 
unsettled and uncertain. I rest confident you will do the best 
you can forme. The Jury having found the property not sub- 
ject, the plaintiffs in fi. fa. excepted to said rulings of the Court. 


AtrorD & MoorE; WarRNER, for plaintiffs in error. 
GREEN; McKin ey, for defendant. 


By the Court.—Lumpkin J. delivering the opinion. 


The Legislature, in 1847, passed an Act to require mar- 
riage settlements to be recorded. 

Section I. enacts, “That all marriage agrecments or settle- 
ments, heretofore executed, either within this or any other State’ 
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or Territory, where the husband resides within the limits of 
this State, shall be recorded within twelve months after the 
passage and publication of this Act, in the Clerk’s office of 
the Superior Court, in the County of the residence of the hus- 
band”. 

Section II. ‘“ All marriage agreements or settlements, here- 
after, made either in this State or any other State or Terri- 
tory, where the husband resides in this State, shall be recorded 
within three months from the execution thereof, in the Clerk’s 
office of the Superior Court of the County of the husband’s 
residence’. 

Section III. “ If any such instrument be not recorded with- 
in the time prescribed by this Act, the same shall not be of 
any force or effect, against a bona fide purchaser, without no- 
tice, or bona fide creditor, without notice, or bona fide surety, 
without notice, who may purchase or give credit, or become 
surety, before the actual recording of the same”. (Cobb's Di- 
gest, 180.) 

Is this Act unconstitutional, as applicable to marriage set- 
tlements, executed before its passage ? 

[1.] I need not repeat, here, what has often been declared: 
before by this Court, viz: that Acts of the Legislature are not 
only presumed to be constitutional, but that the authority of 
the Courts to declare them void, will never be resorted to, ex- 
cept in a clear and urgent case—one which is directly in the 
teeth of the Constitution—as if the Legislature were to vest 
the Executive power in a Standing Committee of the House of 
Representatives; one which requires no nice critical acumen 
to decide on its character, but which is as obvious to the com-. 
prehension of any person as an axiomatic truth; as, that all 
the parts are equal to the whole, or that two and two make 
four. 

A judgment of the Court, and even a Statute, may be vaca- 
ted for fraud. (Fermor’s Case, 3 Coke, 77.) Can it be ques- 
tioned, that but for the Rescinding Act of 1796, the celebrated 
Yazoo Act of 1795 would have been declared null and void 


by the Courts ? 
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‘Ifthe Courts have the power to sit in judgment upon a sol- 
emn Act of the Legislature, passed aecording to the forms pre- 
Scribed by the Constitution, because the Statute has been pro- 
eured.and perfected through the instrumentality of fraud, @ 
fortiori, is the Judicial Department authorized to declare an 

Act unconstitutional ? 

Whenever this shall happen, from inadvertence or other- 
wise, it is manifestly the duty of every Court to protect the 
rights of the citizen from violation, and to vindicate the Con- 
stitution. The unconstitutional Acts of the Legislature, State 
or Federal, are not laws; and no Court will execute them, 
having a proper sense of its own obligations and responsibili- 
ties. 

If the Act in question, then, impairs the force of contracts, 
or confiscates private property, or disturbs any vested rights, 
we ought not to give it effect. But is this its character? 

[2.] The distinction between ex post facto Laws, and retro- 
spective Laws, is well understood, and has long been acted upon 
by the Courts of this country. Every ez post facto Law must, 
necessarily, be retrospective ; but every retrospective Law is 
not an ex post facto Law. The phrase, ex post facto, in the 
Constitution, extends to eviminal and not to civil cases. And 
under this head, is included—ist. Every law that makes an 
action, done before the passing of the law, and which was zn- 
mocent, when done, criminal, and punishes such action. 2d: 
Every law that aggravates a crime or makes it greater than it 
was, when committed. 8d. Every law that changes the pun- 
tshment, and inflicts a greater punishment than the law an- 
nexed to the crime, when committed. 4th. Every law that al- 
ters the legal rules of evidence, and receives less or different 
testimony than the law required, at the time of the commission: 
of the offence, in order to convict the offender. All these, 
andésimilar laws, are prohibited by the Constitution. 

- [8,] It.is conceded that'a law may’ be ex post facto even; 
and still not amenable to this constitutional inhibition ; that is, 
provided it mollifies, instead of aggravating the rigor of the 
Criminal Law. 
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Mr. Justice Paterson, who was a member of the Convention 
that framed the Constitution of the United States, in Calder 
and Wefe vs. Bell and Wife, says that he had an ardent de- 
sire to have extended the ex post facto provision in the Consti- 
tution, to retrospective laws, in general. He considered that 
there was neither policy nor safety in such laws, and that they 
neither accorded with sound legislation, nor the fundamental 
principles of the Social Compact. And Judge Chase, in the 
same case, remarked, that it was a good general rule, that a 
law should have no retrospect. 

[4.] And while I concur with these eminent men, that every 
retrospective law which seeks to take away or interfere with 
vested rights, may be unjust and oppressive; still, I hold that 
there are numerous cases where retrospective laws operate for 
the benefit of the community. ‘I'o repudiate them altogether, 
‘would be to obliterate a large portion of the Statute Law of 
this State. 

The General Assembly of Georgia have passed Limitation 
Acts, requiring existing judgments to be enforced within a 
specified period; they have abolished joint-tenancies; and the 
Act for this purpose has been construed to apply to estates, 
where the execution of the deed creating them, was prior to its 
passage. They have altered the law respecting divorces, and 
it has been held to extend to cases prosecuted after its enact- 
ment, although the facts upon which the divorce should be ob- 
tained, were committed before. They have passed laws giving 
remedies, by attachment and garnishment, against existing 
corporations: indeed, our Digest abounds with retrospective 
Statutes, relating to these artificial bodies; requiring them to 
make periodical returns—imposing certain penalties, should 
they refuse to redeem their notesin specie, when demanded, 
&c.; priority of payment has been given to cestud que trusts, 
in certain cases of insolvency, whether the trust debt was con- 
tracted before or after those due to other creditors; thereby, 
it would seem, infringing the strict rights of the postponed 
classes. The Statutes exempting certain articles of property 
belonging to the debtor, from levy and sale, belong to this same 
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class. These and innumerable other instances might be ad- 
duced, to show the sense of our own people upon this subject, 
namely: that laws which were, in form and in fact, retrospec- 
tive, have been either adjudged to be constitutional by the 
Courts, or uniformly acquiesced in; and thus, may be consid- 
ered as having received the public sanction. 

[5.] It is admitted, in the argument, and held as settled 
law, in all the Courts of this country, both State and National, 
that Registry Acts may be passed, requiring conveyances, al- 
ready made, to be recorded within a reasonable time ; and that 
an older grantee, failing to perform this duty, will be post- 
poned to a junior grantee, who brings himself within the Stat- 
ute. 

[6.] Such has been. the settled policy of this State, from 
1755 to the present period, as the numerous Acts passed within 
that time will demonstrate. (See Cobd’s Digest, 159, 162, 171 
and 175.) 

It is insisted, however, that the principle of this species of 
legislation, does not apply to a marriage settlement; and that 
should the Act of 1847 be enforced, in this case, it would not 
only impair, but utterly subvert the obligations of this con- 
tract. That the practical effect would be, to divest the trus- 
tee of the legal title to the negroes embraced in the settlement, 
and to revest the same in the wife ; and by virtue of the mar- 
ital rights, in the husband, the defendant; and that, too, in 
the face of his own stipulation in the deed, to which he was a 
party, that this property should, in no event, be subject to his 
contracts. 

[7.] Let us examine into the operation of these Registry 
Acts. A conveys a tract of land to B. At the date of the 
deed, there is no Act requiring the conveyance to be recorded, 
Ten years afterwards, a law is passed, requiring all deeds to 
land, already made, to be recorded within twelve months from 
the passage and publication of the Statute; and that B, fail- 
ing to do so, C holding a junior deed. from A to the same land, 
recorded within the time prescribed by the Act, shall have 
preference over B. Is not the effect of this Act to divest B 
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of his title, to revest it in A, notwithstanding he absolutely 
parted with all right in the same to B, before selling to C, and 
then through A, to transfer the estate to C? 

The parallel is complete, with this difference: In the one 
case, A parts, forever, with all the interest which he had or 
held in the property : whereas, in the other, the settler only 
divests herself of the legal title, reserving the entire use to 
herself, to be shared and enjoyed with the husband. The case 
under the Registry Acts, is more objectionable, and much 
more questionable, as to its constitutionality, than the one un- 
der consideration. 

By the 4th section of the Act of 1827, it is provided, that 
‘upon failure to record any mortgage, as hereinbefore re- 
quired, within the time prescribed, that in such case, all judg- 
ments obtained before the foreclosure of the mortgage, and al- 
so any mortgage executed after the same, and duly recorded, 
shall take lien on the said mortgaged property, in preference 
to the older mortgage”. (Cobb's Digest, 172.) 

Thus, it will be perceived that the policy of our law makes 
no distinction between conflicting conveyances, under the Re- 
gistry Acts, and contests between grantees and judgment 
creditors. 

In the opinion of this Court then, the Act of 1847, as appli- 
cable to this marriage settlement, is constitutional and valid. 
Moreover, we believe it to be not only a reasonable, but a lib- 
eral Act. Had it declared all marriage settlements, executed 
before its passage, but not recorded, void, as against purcha- 
sers, creditors and securities, for one, I would have refused to 
enforce it. But this Act is no journeyman-work ; it is drawn 
by a master-hand; it is a model Statute; it allows instru- 
ments of this kind, already executed, to be recorded within 
twelve months from its passage and publication ; whereas, all 
settlements made since, must be registered within three months 
from their execution. 

[8.] Let those who denounce, so vehemently, the rigor of 
this law, remember that not long ago, it was a settled rule in 
the Courts of Great Britain, that an Act of Parliament which 
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was to take effect, from and after the passing of it, should op- 
erate from the first day of the Session, let the Act have been 
passed on what day it might, during the Session. (1 Plowden, 
79. 6 Bro. P. C. 553.) This rule of construction was main- 
tained by the Court of King’s Bench, in the case of Latless 
vs. Holmes, to have been “so long settled that it could not be 
shaken”. (4 D. ¢ H. 460); and the Court refer to one case 
in which “the life of a person was affected’ by the operation 
of it; and it could only be abrogated, as Christian observes, 
by Parliament. (33 George IJ. c. 13.) What becomes of 
the supposed absurdity and injustice of the Act of 1847, when 
compared with this instance of the doctrine of relation ? 

[9.] How many laws, civil and criminal, are now in full 
foree in this State, and which every citizen is bound to ob- 
serve and obey, at his peril, which have not been published 
and distributed in the usual form, among the people? In the 
case before us, the Statute was not allowed to operate, until 
twelve months after its publication ; and yet, there are scores of 
Statutes passed by the last Legislature, operating upon the per- 
sons and property of individuals, and imposing pains and pen- 
alties for acts done or omitted in contravention of them, which 
have not yet been duly promulgated? If this objection, as to 
retrospection, obtains, then, indeed, is the whole legislation of 
the State, under the existing state of things, as to the publica- 
tion of the laws, obnoxious to it; and the Courts will have 
their hands full of business. 

[10.] But there are peculiar circumstances, it is contended, 
in this case, which should take it out of the operation of the 
Statute. And although the Court declined to put its decision 
upon these special facts, still, if they will protect the title of 
Mrs. Cummins to this property, we will, with great pleasure, 
give to her the benefit of them. 

The marriage settlement was executed in February, 1833. 
It was delivered to Miss Martha Davis, the trustee, who was 
in bad health at the time, and died in July, 1836. Mrs. Anne 
Finley, another sister and a subscribing witness, took posses- 


sion of the trunk of Miss Davis, containing, among other 
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things, this document, and retained the possession of it until 
she married, when it was delivered to Mrs. Cummins. Now, 
the argument is, that Mrs. Cummins, being a feme covert, no 
laches can be attributable to her, so as to work a forfeiture of 
her rights. 

First, we say, the Act, itself, makes no exception in favor 
of feme coverts; and consequently, we can make none. 

{11.] All Courts, both in England and in this country, re- 
gret that any exceptions were ever engrafted, by the Bench, 
on the Statutes of Frauds and of Limitations ; and, I will add, 
to any other Statute. This is that Pandora’s Box from which 
has emanated that curse and reproach of the law—its uncer- 
tainty. Adhere to the plain language of the law, and all can 
comprehend its meaning, and will conform their conduct and 
contracts to it. Lawyers will then know how to advise their 
clients; because, they can understand the law as it is written 
in the Statute Book, while they cannot foresee or foretell what 
it will be made by Judicial Legislation. 

[12.] Being called on, then, to put 2 construction, for the 
first time, on the Act of 1847, which is framed with technical 
skill and accuracy, and the object of which we cordially ap- 
prove, we shall be careful not to expose ourselves to the re- 
proach of our successors, by doing the very thing we condemn 
in our predecessors, namely: create exceptions where the law 
makes none. All marriage settlements must be recorded with- 
in the time prescribed, or the consequences must follow. 

If we make this exception, we establish the principle, that 
whenever the elder grantee or the trustee, in the case of mar- 
riage settlements, dies within the Statutory limit for recording 
the instrument, the law does not apply. And this rule must 
extend to instruments executed since, as well as before the 
Act; for as to the doctrine which is claimed, it can make no 
difference. And yet, did any body ever know of an applica- 
tion to a Court, either of Law or Equity, for relief, against the 
law, upon any such ground? It is a new reason for relief 
against the unbending severity of our Registry Acts. 

[13.] But again: the record shows that Major Cummins, 
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the defendant, managed and controlled this property, acting, 
as he was entitled to do, by law, as the agent or trustee, de 
facto, of his wife. The duty devolved on him to see to the reg- 
istration of this settlement. At the time it was executed, he, 
himself, suggested that it should be placed in the hands of the 
Clerk, to be recorded. True, it may not have been necessary 
to do this, at the time, as the law then stood; still, it shows 
that his attention, as well as that of the other parties to the 
contract, was called, even at that early day, to the subject. 

[14.] But there is this further answer to the position, under 
which the defendant in error seeks to excuse herself from a 
compliance with the law. By the terms of this deed, Mrs. 
Cummins reserves to herself the absolute power and control 
over the property, in as full and ample a manner as though she 
were a feme sole. She is a feme sole, as to this property, to 
all intents and purposes. And while she enjoys the rights, she 
must perform the corresponding obligations of one. If the 
penalty of postponement would be visited on every other single 
woman, and perhaps even on infants of tender years, under our 
Registry Acts, she cannot beexempted. This view af the ques- 
tion is, to my mind, conclusive. 

[15.] The learned Counsel for the defendant in error, who 
has argued this case with so much ability, suggests that the 
peculiar policy of our Registry Acts, existed under the Colo- 
nial and Provincial Governments, which were, themselves, in 
this and many other respects, founded upon the Common and 
Statute Laws of England; and that in framing our State and 
Federal Constitutions, these fundamental principles entered, 
as it were, by tacit consent, into the structure of American 
Commonwealths. And hence, the uniformity and universality 
of the doctrine, as administered by all the Courts of this coun-. 
try, as it regards our Registry Acts. 

Without stopping to inquire whether marriage settlements, 
as well as all other conveyances, both of real and personal prop- 
erty, do not legitimately fall within this class of legislation, al- 
low me to say, that the very same reason operates, and with 
double force, in behalf of retroactive legislation. 
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[16.] The Parliament of Great Britain were in the habits of 
passing bills of attainder, or bills of pains and penalties; they 
declared acts to be treason, which were not.so at the time they 
were committed; they violated the rules of evidence, to supply 
a deficiency of legal proof; they authorized evidence to be 
received without oath; they admitted the wife to testify against 
the husband ; they inflicted punishments where the law pre- 
scribed none; and greater punishment than the law annexed 
to the offence. To prevent these abuses, the prohibition against 
making ex post facto Laws, was introduced into all of our Consti- 
tutions. 

[17.] But neither in the Civil Law, which is the basis of 
the different Codes, to a greater or less extent, of all Continen- 
tal communities, nor by the English law, from which our-sys-’ 
tem was more dircctly borrowed, and which is, itself, much more 
indebted to the Civil Law than the Jurists of that country have 
ever been willing to acknowledge, has the right to »pass retro- 
spective acts ever been-doubted. 

[18.] And it is a matter of discretion, pretty much, for the 
Legislature, (under the restrictions of the fundamental compact, ) 
how far it may be expedient to enact laws of this description. 

[19.] For myself, I have always supposed that our General 
Assembly, when acting within the pale of the Constitutions of 
the United States, and of this State, has the same omnipotence 
ascribed to the British Parliament. ‘It has sovereign and 
uncontrollable authority in the making, confirming, restraining, 
abrogating, repealing, reviving and expounding of laws, (Brad- 
dee vs. Brownfield, 2. Watts § Sergeant's R. 271,) concerning 
all matters, of all possible denominations”. (1 Bl. Com. 160.) 

While I concede to the Legislature even the power of ez- 
pounding laws, let it be borne in mind that it is with the limi- 
tation which I have stated ; that it is not the power which be- 
longs to the Parliament of Great Britain, in this respect, but 
the power which belongs to an American State, where the 
three Departments of the Government are distinct and sepa- 
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rate, and each restrained within marked and settled bounda- 
ries. 





Holding, then, as we do, that this Act is in furtherance of 


justice, and that the Legislature cannot be charged with viola- 
ting its duty or exceeding its authority, in its passage, we are 
constrained to reverse the judgment of the Court below, in 
pronouncing it unconstitutional and void, as applicable to this 
marriage settlement. 

Unless, then, notice can be brought home to these judgment 
creditors, they must succeed. In other words, in the absence 
of notice, this marriage settlement does not stand in their way; 
under the Act of 1847. 

As to the rejection of the letter, we think the Court ruled 
right. The representations of the defendant were inadmissible, 


to prejudice the rights of the claimant. 





No. 17.—N. B. Goopwyy, plaintiff in error, vs. Nancy Goop- 
WYN, defendant in error. 


[1.] If the right of action be once barred in the case of a tort, no subsequent 
acknowledgment will take it out of the express language of the Statute of 
Limitations. In cases of asswmpsit, an acknowledgment will have this effect, 
because such acknowledgment then amounts to a new promise. 


[2.] But this principle does not apply, where the acknowledgment of the de- 
fendant is not proved, for the purpose of showing that a tort had been com- 
mitted, but for the purpose of showing that at a period within the term of 
years which the Statute constitutes a bar, the possession had not been ad- 
verse, because the defendant had acknowledged that the property sued for 
belonged to the plaintiff. 

[3.] If A hold property adversely to B, for several years, and afterwards, in 
conversation. with witnesses, admits that the same is not her property, but 
belongs to B,; as upon the trial where the Statute is pleaded, the Jury may 
believe, from the statement of these witnesses, that such admissions amoun> 
ted to an acknowledgment that A was then holding the property for B, and 
not claiming it in any other right, it is error in the Court to charge the Jury 
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that “ this testimony, though serving to show whether or not the possession 
was adverse, yet could not be used to excuse the plaintifffrom suing within 
the time prescribed by law, nor to prolong the time within which the plain- 
tiff must sue or be barred, nor does it furnish a fresh starting point for the 
commencement of the Statute.” , 


Trover, in Coweta Superior Court. Tried before Judge 
S7arKeE, March Term, 1854. 


This was an action of Trover for negroes, and plea of the 
Statute of Limitations. 

When the plaintiff had made out his case, the defendant in- 
troduced proof that she had denied plaintiff’s right, and assert- 
ed title in herself in 1843, and had given notice thereof to 
plaintiff at that time. | 

The action was commenced in 1849. Plaintiff, in rebuttal, 
proved by two witnesses, Beadles and King, that in 1846, or 
the first of 1847, defendant had admitted, in their hearing, that 
the property in question was the property of plaintiff. 

The Court charged the Jury, that. the facts‘testified to by 
Beadles and King, could but go to explain the nature of de- 
fendant’s possession, whether adverse or not: but they could 
not go to excuse the plaintiff from suing within the time pre- 
scribed by law, or to prolong the time in which the plaintiff 
must sue or be barred: nor could they be used to wipe out or 
obliterate any previous causes of action which plaintiff may 
have had: nor did they furnish a fresh beginning point for the 
commencement of the operation of the Statute; for which pur- 
poses said admissions were nullities; they may show whether 
her possession was adverse or not. The plaintiff must sue 
within four years of the time the first cause of action accrued, 
or be barred. 

To which charge of the Court plaintiff excepts. 


Hammonp ;. Wriaut, for plaintiff in error. 


Smmms; WarNER, for defendant. 








Seba silt att Ne TERRES: FO s 





116 SUPREME COURT OF GEORGIA. 





Goodwyn vs. Goodwyn. 





By the Court.—Starnes, J. delivering the opinion. 


The Court below instructed the Jury, that “the testimony 
of the witnesses, Beadles and King, though serving to show 
whether or not the possession of the defendant was adverse, 
yet, could not be used to excuse the plaintiff from suing within 
the time prescribed by law, or-to prolong the time within which 
the plaintiff must sue or be barred: nor can they be used to 
wipe out or obliterate any previous causes of action, which the 
plaintiff may have had: nor do they furnish a fresh starting 
point for the commencement of the Statute; for these purposes, 
these facts are nullities; they may show whether the possession 
was adverse or not.’ 

We understand the testimony of these witnesses, as being 
introduced for the purpose of showing that, the defendant, in 
the Court below, Mrs. Goodwyn, at the time to. which this ey- 
idence relates, (which was sometime in the year 1846 or 1847,) 
had acknowledged, in effect, that certain of the slaves in con- 
troversy, of which the others are offspring and issue,. belonged 
to her son, and for the purpose of relying thereupon, as evi- 
dence, that she was not then holding adversely to the plaintiff; 
and as a consequence, that his claim is not barred by the Stat- 
ute of Limitations. 

Now the Court instructs the Jury, that this testimony was 
proper evidence to show the first of these things, viz: that the 
possession of Mrs, Goodwyn was not, at that time, adverse; 
but he also tells them, that though this were so, yet it. could 
make no difference, as to the Statute of Limitations; that it 
could not excuse the plaintiff from suing within the time pre- 
scribed by law, if the Statute had previously commenced to run 
against him, nor prolong the time within which the plaintiff must 
sue or be barred, nor furnish a fresh starting point for the Stat- 
ute. The plain English of all which simply is, that if the pos- 
session of Mrs. Goodwyn had been previously adverse, and the 
Statute had been running in her favor, these acknowledgments 
could not stop or suspend it, though they did show that she 
was not then holding adversely. 
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[1.] Such was the argument made before us. The elemen- 
tary principle invoked to sustain it was, that which declares, 
that ‘‘if the right of action be once barred in torts, no subse- 
quent. acknowledgment will reserve it from the express lan- 
guage of the Statute”. That in cases of asswmpsit, only, will 
an acknowledgment have such effect. Tanner vs. Smart (6 
B. § C. 274. Ang. on Lim. 219.) The reason being, that 
in cases of assumpsit, the acknowledgment amounts to a new 
promise; whilst it would be absurd to hold, that in cases of tort, 
the acknowledgment amounted to a new tort. 

A correct illustration of this principle, is-found in the case 
(which was cited at the bar) of Oathout vs. Thompson, (20 John. 
277.) That was an action for deceit, growing out of the pur- 
chase of a negro woman slave, in N. York. The cause of ac- 
tion originated in 1814, and six years or more (the statutory 
term of limitation in such a case, in that State,) had elapsed 
before suit commenced. The witness proved that in 1815, he 
heard the plaintiff charge the defendant “ with cheating him in 
the sale of the wench, and the defendant did not deny it”. 
The Court very properly held, that this acknowledgment did 
not take the case out of the Statute. It could not amount to 
a new tort, and therefore, could not interfere with the opera- 
tion of the Statute. 

[2.] This is all correct; but it is not the case presented by 
this record. It was not sought to take the case out of the Stat- 
ute, by evidence, which proved an acknowledgment that a tort 
had been committed. It was rather offered for the purpose of 
showing that there had been no tort committed; or at all events, 
that at the time to which it referred, the defendant was not com- 
mitting a tort to the injury of plaintiff, because not holding the 
property in dispute, adversely tohim. Inother words, the tes- 
timony was offered, not as an acknowledgment that the tort had 
been committed, and thus to take the case out of the Statute, 
but for the purpose of showing, that at a period within the term 
of years which the Statute constitutes a bar, the possession of 
the defendant had not been adverse, because she had acknowl- 
edged the property in question was the property of the plain- 
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tiff. The principle cited, does not, therefore, sustain the deci- 


sion of the Court. 


[8.] As instructed by this charge, the Jury were told, that 
though this testimony might prove that the possession was not 
adverse, at the period of which the witnesses testify, still, did 
the Statute continue to run against the plaintiff. We cannot 
assent to this doctrine; for we do not understand how the Stat- 
ute could run, whilst the possession was not adverse. We are 


‘very sure, that if A holds property adversely to B, fora time, . 


and the Statute commences to run in his favor, but afterwards, 
A acknowledges it to be the property of B, or attorns to him 
for it, to use a term properly applicable to real estate, which is 
very much the same thing, that the Statute will cease to run, 
from the time of such acknowledgment. 

Let us put a strong case. A takes the slave of B—claims 
him as his own, and so holds him for several years; but after- 
wards, goes to B, and says, or puts such declaration in writing 
over his sign-manual, “‘I have done wrong in claiming this 
slave—he is yours—if I continue to hold him, it shall be for 


you.” Can it be doubted that this will effectually extinguish 


the operation of the Statute of Limitations, even if it had ran 


for the full time in favor of A? And that if A should subse- 
‘quently take possession of the slave, in his own name, and again 


hold him adversely, the Statute would commence to run, ne- 
cessarily, from the commencement of such subsequent or last 
adverse possession ? 

It is true, that there was no such explicit acknowledgment in 
the case at bar, but if what was said by Mrs. Goodwyn did, in 
the opinion of the Jury, amount to an acknowledgment at all, 
that she did not then claim the slaves, but that they were the 
property of her son, the principle is precisely the same, and 
the same effect must be given to the acknowledgment. 

Judgment reversed. 
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No. 18.—Natuan H. BEALL, executor, plaintiff in error, vs, 
SaMvEL R. Buakg, et al. defendants. 


[1.] There is a bill and a demurrer to it. The Court is about to decide the 
demurrer. Before it does so, however, the plaintiffs strike out a part of the 
bill. By leave, they afterwards re-insert what they had struck out. The 
defendants, after this, both plead, answer and demur to the bill, and after 
doing so, and on the trial before the Jury, and in the midst of the argument 
to the Jury, they move to have the amendment of the bill, containing the 
re-inserted matter, taken off the files: Held, that the motion was properly 
over-ruled. 


[2.] Whether a specific legacy, if not illegal, has been adeemed or not, de- 
pends on whether the testator’s intention has been to adeem it. 


[3.] In a bill against an executor, it is not, in general, necessary that the lega- 
tees should be parties. 


[4.] One whose interest in a bill does net appear, is not a proper party to the 
bill. 


In Equity, in Houston Superior Court. Decided by Judge 
HarpemaNn, April Term, 1854. 


The facts of this case, are as follows: 

Tn 1834, Mrs. Rebecca Bostwick died testate, leaving a large 
estate. Her will contained sundry specific legacies, and the 
remainder was bequeathed to certain residuary legatees, of 
whom Mary Adeline Beall, who afterwards married Blake, the 
defendant in error, was one. Nathan H. Beall was her exec- 
utor. After her death, a litigation arose between her legatees, 
and the legatees under the will of her former husband, Jacob 
Bostwick, in which the question was, how much of the estate 
she had the right to dispose of by will. 

The result was a decree, that the estate (the whole of whick 
Mrs. Bostwick had bequeathed,) should be equally divided; and 
that one half of it should be paid out, under her will, and the . 
other half under the will of Jacob Bostwick. 

The present case is a bill filed by Samuel R. Blake, in right 
of his former wife, (she being since deceased,) and by Nathan 
Allen, a trustee under her will, against Nathan H. Beall, ex- 
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ecutor, for the residuary legacy of Mary Adeline Blake. The 
object of the bill, among other things, was te have the specific leg- 


_atees under Mrs. Bostwick’s will, to abate one half, in conse- 


quence of the decree before mentioned, so that the loss should 
fall, rateably, on them and on the residuary legatees. To this 
bill the defendant filed a demurrer, for want of equity, and for 
want of proper parties, none of the specific legatees being made 
parties, and for misjoinder of parties, in making Nathan Allen 
a party plaintiff. He also filed a plea, setting forth, that in the 
bill originally filed in this case, the same matter, in relation to 
the abatement of the specific legatees, had been set up; and 
that a demurrer was filed thereto, and that the Chancellor was 
about to give judgment for the defendant on demurrer, when 
the complainants struck out the matter in question from. their 
bill; that defendant believing that the point had ‘been aban- 
doned by complainants, had gone on, in good faith, to pay out 
certain of the specific legacies; and that the maiter had been 
again brought in, by way of amendment to the bill. 


During the progress of the argument on the demurrer, a mo- 
tion was made by defendant, to take this amendment from the 
files, ‘‘it having been improperly filed, and without proper leave 
of the Court” as the defendant insisted. .As to this amend- 
ment, there had been made an order of the Court below, as fol- 
lows: 


‘Samuel R. Blake et ai. 
v8. } aa gc. in Houston. 
Nathan A. Beall, executor. 

On motion of complainant’s Solicitor, ordered, that the order 
setting down the above stated case be opened, and that com- 
plainants have leave to amend their bill, in the case stated, and 
that they serve defendant with a copy of said amendment, in 
terms of the law”. 


Service of the amendment made on this leave—the amend- 


ment aforesaid, moved to be taken from the filese—was acknowl- 
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edged by Whittle, Solicitor for defendant, on the 26th of Octo- 
ber, 1853, 

Which motion the Court refused, as coming tdo late. ‘The 
Court likewise over-ruled the demurrer, and the plea, ordering 
the plea to stand for an answer; to which several decisions, the 
defendant excepted. 


NisBeT; WuiItt Le, for plaintiff in error. 
RvuTHERFORD, for defendant. 
By the Court.—BeExninG, J. delivering the opinion. 


_ [1.] Should the Court below, on the motion of the defendant in 
the bill, have ordered the amendment to be taken from the 
files ? 

The only reason assigned by the defendant for this motion 
was, that the amendment had, as he,insisted, been “irregu- 
larly and improperly put in, the subject-matter having been 
before passed on.”’ 

But it is not-true, in point of fact, that the “ snhject-matter” 
of the amendment had been “‘ passed on.”’ Whatis true is this: 
When the Court was about to give judgment—about to “pass 
on” that “subject-matter”, the subject-matter was, by the 
complainants, struck from their bill, and so the Court was pre- 
vented from giving such judgment. 

Afterwards, the Court gave the complainants leave to amend 
their bill, and then they re-inserted this same matter in the bill. 

The bill, thus amended, the parties went to trial, and whilst 
the argument was going on before the Jury, the defendant 
made this motion, to have the amendment taken of the files. 

This motion, the Court over-ruled, as coming too late—com- 
ing after the filing of his “plea and demurrer”—the plea and 
demurrer to the bill as it stood, with this matter re-inserted in it. 

That reason may, perhaps, have been sufficient, but if. that 
was not sufficient, the other which existed was so, viz: its not 
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having been true, as matter of fact, that the Court liad ever: 
“ passed on’”’ the “ subject-matter” of the amendment was suf- 
ficient, taken in connection with the large power of the Court, 
23a Court of Equity, to allow amendments. Brown and 
others vs. Redwyne and others, (14 Ga. R. Decatur, 1854.) 

That the Court allowed the complainants to strike from their 
bill the matters which they afterwards, by amendment,.again 
put into it, instead of being evidence of the Court’s having 
passed judgment on those matters, is evidence of its not having 
done so ;.is evidence of leave, given by the Court to the com- 
plainants, to withdraw those matters from the danger of adju- 
dication, and save thém for use, if their use should be desired 
on another occasion—is evidence of any thing rather than of a. 
“retraxit.” 

In point of fact, then, there having been, as to the amend- 
ment, neither a judgment of the Court, nor a retraxit of the 
party, and the time of the allowance of the amendment having 
been not too late, what existed to require the Court to order 
the amendment to be taken from the files? Nothing, as far as 
we can see, 

One of the grounds of demurrer to the bill, is stated in these 

words: ‘‘ Because, by complainants’ own showing, said Blake, 
in right of his said wife, is only a residuary legatee under said 
will; while the legacy and negroes, bequeathed to said Mrs. 
Powers, was specific ; and it is illegal and inequitable that a spe- 
cific legacy should abate in favor of a residuary legatee:” 
Was this a good ground of demurrer ? 
. A testator’s intention, if that is not illegal,’ is the law to his 
will. ‘To this rule there is no exception, of which I am aware. 
And yet I am aware, that in 1786, Lord Thurlow, as Chancel- 
lor, in the case of Ashburner vs. McGuire, commenced the 
making of an exception to it, and that in the course of a short: 
time afterwards, in the cases of Badrick vs, Stevens (3 Brown 
C. R.) - Stanley vs. Potter (2 Cox) and Humphries vs. Hum- 
pieces, (2 Cor) he comp!eted the work; as far as in-him it lay 
to complete it. 

Tn the last of these cases, he makes the announcement, “ that: 
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he was satisfied, from, the consideration he had given to the 
eases on a former occasion, that, the only rule to be adhered to, 
was to ascertain whether the subject of the specific bequest re- 
mained in specie, at the death of the testator; and if it did not, 
that then there must be an end of the, bequest; that the idea 
of discussing what might be the particular motives and inten- 
tions of the testator, in each case, in destroying the subject of 
the bequest, would be productive of endless uncertamty and 
confusion.” (Ivoper on Leg. 244.) 

Now a thing cannot be said to “remain in specie”, a testa- 
tor’s, at the time of his death, if before that time he has sold it 
or otherwise parted with it, or if the thing has perished, or if it 
was never his, but was always another’s, although he thought 
it to be his when he bequeathed it. Lord Z'hurlow’s announee- 
ment comes, therefore, to this: that if a testator, after making 
his will, has sold the thing which constitutes a specific bequest, 
or has otherwise parted with it ; or if the thing has, itself, per- 
ished ; or if it was never his to bequeath, but was always an- 
other’s, although he thought it his—in any of these ‘cases, the 
specific bequest is adeemed—is so completely adeemed,-that if 
the case be that the thing given has perished, there can be: no 
replacement of it by an equivalent, in money or other thing ; 
or if the case be, that the thing bequeathed has ceased. to be- 
long, or has never belonged to the testator, there can be.made, 
by the executor with the true owner, no arrangement by whieh 
to render the thing subject to the bequest, no odds how mani- 
fest it may be, in the will, that the testator intended such re- 
placement, or arrangement, whichever it might be, that the 
ease should require. 

This exception, thus declared by Lord Thurlow, to the old 
rule—the rule which makes the intention of the testator, if not 
illegal, the iaw to a will, was, in England, followed, in a num- 
ber of cases, and in perhaps a still greater number, was not 
followed. Cases in which it has.not been followed, or in which, 
in the opinion of Roper, it would not be followed, because too 
directly in the teeth of decided cases, are of the following 
kinds : 
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Cases j in which “the alteration of the sng is made by mere 
act or operation of law”. ; 

© Cases in which “a’breach of trust, has been acuta or 
any trick or device practised, Hh alte a view to defeat the upealy 
legacy”. 

Cases in which “ the fund, instead of being annihilated,’ re- 
mains the same, or in substance the same, as at the date of the 
will”—as ‘if stock, specifically given, be merely transferred, 
with the testator’s consent, from the name of the trustee into 
his ,own’’. 

Casés in which “the testator lends the stock specifically be- 
queathed, on condition of its being replaced”. (1 Rop. Leg. 
240-1.) 

Cases like that “‘in which A bequeathed the sum of 5507. 
then in B’s hands,” and.in which “it appeared that before the 
will was made, A had placed that sum with B, and obtained 
his note for it”, and-in’which “it appeared that A’ had also, 
before the making of his will, drawn several bills upon B, which 

‘reduced ‘the 5507. to 4301.” “(1 Rop. Leg. 445.) - : 

-- @ases in which “an arrear of interest, due upon a debt at 
. the date of the will, is specifically bequeathed, and the testator 
afterwards receives interest upon the principal sum’’, which he 
appropriates, “in discharge of interest accrued after the ma- 
king of his will.”’ 

Cases like that of Thomond vs. Suffolk, in which “A being 
possessed of two bonds, the one for 20007. froni B, her grand- 
son; and the other for 20007. from ©, her grand- aeaghi be- 
queathed both securities to C, and declared, that if all or any 
part of the two’sums should be pad in before her death, C 
should have 40002. or so much money as the principal, so paid 
in, amounted to’; and in which “ A seloased to.B his bond 

debt, without receiving any of the money”. (1 .R. Leg. 245-6.) 
, Cases liké that of Pulsford vs. Hunter, “in which A, after 
giving two small annuities, bequeathed as follows: “this is an 
account of value, now in my possession, and out of which the 
“said yearly sums are to be paid—bank notes to the amount..of 
190/.; cash, 107. 10s. ; ditto, in the hands of Mr. Drummond, 
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2476]. 5s.; 26762, 15s. the interest of the remaining part, to 
be applied for the use and education of my grand children, till 
they arrive at the age of 21, and the principal to be then 
equally divided between them,’” &c. and in which “it ap- 
peared that A had no cash in possession, at his death, but that 
he was possessed.of two bank notes, amounting to 301. ; ‘also, 
that Hunter, in January, 1779, and at A’s request, left with 
Messrs. Drummond two navy bills, the property of A, to the 
amount of 24627. 5s. 4d. and that in August, 1790, Govern- 
ment discharged the navy bills and interest, with seventeen 
exchequer bills, of 1007. each, and with 9211. 1s. cash, making a 
total of 26217. 1s.—which exchequer bills remained in the 
hands of Messrs. Drummond, in the name of Hunter, and the 
9217. 1s. placed to his account; that in September, 1780, 
Hunter drew a draft on Drummond, for 217. 1s. in favor of 
testator, which was paid; and he afterwards.took out the re- 
mainder of the sum, and bought nine other exchequer bills, of 
1007. each, and left them with Drummond, in his own name, 
which made up twenty-six exchequer bills; that afterwards, 
sixteen of the exchequer bills were deposited with Drummond, 
at the testator’s request, in his own name, and the remaining 
ten bills were paid to Hunter and another person, in satisfac- 
tion of a debt of 10007.; and it appeared that the testator 
never had any property in the hands of Drummond, in his own 
name, except as before stated”. And this case was deter- 
mined by Lord Thurlow, himself. (1 Rop. 246-7.) 

Cases in which a testator specifically bequeaths such goods 
as, at the time of making his will, he has in a particular house, 
but which goods, at his death, are not found remaining in that 
house—having been removed thence to save them from fire. 

Or having been removed thence by fraud, or without the tes-* 
tator’s knowledge. 

Cases in which the goods specifically bequeathed, are, at 
the time of the making of the will, on board of a particular 
ship; but, at the time of the testator’s death, are not found 
remaining in that ship—having been taken out of it. 

Cases in which a person, having two houses, A and B, in 
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which he alternately resides, and having but one set of furni- 
ture, which he carries with him to each house, as he removes 
from one to the other, bequeaths, while living at A, all.his 
furniture at A, and dies while living at B, having all the fur- 
niture then with him, at B. It was again Lord Thurlow, him- 
self, who decided a case of this sort. (1 Rop. Leg. 246-7.) 

Cases in which the testator, after making his will, pawns or 
pledges the thing specifically bequeathed, and dies without 
having redeemed it, or otherwise recovered possession of it. 

Cases in which a partner specifically bequeathes “his share 
of the profits, (naming the amount,) and upon the expiration of 
the old” articles of copartnership enters into a new—such new 
articles as alter his share of the profits. 

In cases of these kinds, it appears that Lord Thurlow’s ex- 
ception, is not to govern; and yet, they are kinds which fall 
within the very letter of it; for they are kinds of cases, in 
none of which is the specific thing bequeathed found “ vemain- 
ing’’, at the testator’s death. 

On the other hand, in numerous cases, not in any material 
respect, as far as I can see, distinguishable from these, the ex- 
ception has been followed. A reference to these may be found 
in Roper on Leg. 1, 238, and subsequent pages, and in the 
note to Ashburner vs. Macguire, in1 White & Tudor’s Equity 
Cases. 

The upshot of this innovation of Lord Thurlow, was a state 
of evil so intolerable, that Parliament had, at length, to inter- 
pose with a Statute for its suppression. This Parliament did, 
by Statute 1 Vie. c. 26, §23, which enacts, “that no convey- 
ance, or other act, made or done subsequently to the execution 
of a will of, or relating to any real or personal estate therein 
comprised, except-an act by which such will shall be revoked, 
as aforesaid, shall prevent the operation of the will, with res- 
pect to such estate, or interest in such real or personal estate, as 
the testator shall have power to dispose of by will, at the time of 
his death”. And section 24, which enacts “that every will 
shall be construed with reference to the real estate, and per- 
sonal estate comprised in it, to speak and take effect as if it 
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had been executed immediately before the death of the testa- 
tor, unless a contrary intention shall appear in the will”. 

The effect of these enactments must be, in a great measure, 
if not altogether, to suppress Lord Thurlow’s innovation, and 
to make the old rule of its pristine breadth—to make it a rule 
without exception—the old rule, that the testator’s intention 
gives law to his will. 

That this rule was the rule in force, in England, before the 
time of Lord Thurlow’s innovation, 1786, and at the. time 
when the law of England was adopted by this State; and as 
much in force, in reference to the question of ademption, as to 
any other question that can‘arise on a will, is apparent from 
many decisions, and from whatever of authority there is in 
Swinburne and Fonblanque. (Swin. on Wills, T pt. ch. 20, 
and Fonblanque’s Equity, bk. IV. ch. II. §1.) 

In Partridge vs. Partridge, Lord Talbot said, “all cases of 
ademption—of ademption of legacies, arise from a supposed al- 
teration of the intention of the testator; and if the selling of 
the stock is an evidence to presume an alteration of such in- 
tention, surely his buying in again, is as strong an evidence of 
his intention that the legatee should have itagain”. (1 White 
§ Tudor’s Eq. Ca. 390.) To the same effect, more or less, 
are the following cases: Orme vs. Smith, 2 Ver. 681. Crock- 
at vs, Crockat, 2 P. Wms. 165. Rider vs. Wager, 2 do. 330. 
Ford vs. Fleming, 2 do. Earl of Thomond vs. Earl of Suf- 
folk, 1 do. 464. Avelyn vs. Ward, 1 Ves. Sr. 420. Drink- 
water vs. Falconer, 2 do. 624. Ashton vs. Ashton, 3 P. Wms. 
885. Hambling vs. Lister Ambler, 401. Backwellvs. Child, 
do. 260. Bronson vs. Winter, do. 57. Lawson vs. Stitch, 1 
Atk. 508. Wingfield vs. Newton, 9 Mod. 428. 

This rule, then, being the one which was in force in England, 
at the time when Georgia adopted English Law, is, it may be 
assumed, the rule which Georgia adopted. And if her Courts 
had the power to leave it and to follow Lord Thurlow, ought 
they to do so, seeing the consequences which resulted from his 
being followed by the English Courts, a state of evil so great as 
to call for the redressing hand of the Legislature; and yet such 
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a state of evil as, in the opinion of the Legislature, might be 
redressed, simply by a return to the old rule—ought they not 
rather to stick to this oldrule? But they have no discretion. 
They must stick to it, for it is, to them, the law. 

This being so, the question therefore is, what was the inten- 
tion of Mrs. Bostwick, in making her will—her intention in re- 
ference to the ademption or non-ademption of the legacy to Miss 
Beall, (who has become Mrs. Powers,) in case the property be- 
queathed to her should turn out to be owned, in whole or in 
part, not by her, the testatrix, but by others? To answer this 
question, it is necesssary to look to the will itself. 

The will is in the following words: 


“ GEORGIA CLARK CouNTY: 

Inthename of God,amen. I,Rebecca Bostwick, being of sound 
and disposing mind and memory, do.make and ordain this my 
last will and testament, hereby revoking all former ones. 

First. It is my will and desire that all my just debts be 
paid. ; 

Second. I give to Eliza Bostwick, daughter of John and Bet- 
sey Bostwick, of Louisville, One Thousand Dollars, subject, 
nevertheless, to this restriction: the said legacy shall remain 
in the hands of my executors, for the full space of four years 
from the date of their letters testamentary, for the purpose of 
defraying thereout the expenses of any law-suit, which may be 
commenced within that time, by the rélations of aly late hus- 
band, for the recovery of any of the property left by him to 


‘me. And if such suit should terminate in favor of my estate, 


then the above legacy, after deducting said expense, to be paid 
to Eliza—if unfavorable, then the said legacy to be null and 
void. | 

Third. I give to my niece, Frances Lumpkin Beall, now 
with me, the following negroes, to-wit: Owen, Moses, Abram, 
Anna and her four children, Sam, Lewis, Mary and her youn- 


gest one, whose name is not at present recollected, together 


with their future increase ;‘also, Fifteen Hundred Dollars, for 
the purpose of educating her; anda mahogany bedstead, bed, 
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mattress and furniture for the same, with my bureau and wash- 
stand. 

Fourth. .I give to my. niece, Vilinda Burton, a bed, mat- 
tress and furniture for the same. 

Fifth. I direct that my farm, near Athens, be.sold, together 
with the farming utensils thereon, and the money arising there- 
from, beequally divided between my sister Eleanor, and. Ta- 
bitha J. Groyes. . 

. Sixth. The remainder\of my estate, both rea] and personal, 
including money, debts,'dues and demands, it is my will and 
desire, should be divided into four equal shares, and distributed 
in the following manner: ~ To my sister, Mary Hodges, and son. ; 
Robert, one share; to my sister, Eleanor Harris, and son Tho- 
mas, one share; to my sister, Tabitha J. Groves, and daughter, 
Valinda R. Burton, one other share; to my brother, Nathan 
H. Beal, and my niece, Mary Adeline Beall, the remaining last 
share, on the following conditions, to-wit: that in the event of 
the death of any one or more of said legatecs, without any heir 
of their body, the portion of the one so dying, then to go to the 
survivor who shared with the one so dying; and at the death of 
such survivor, if no heir of their body be living, for said pro- 
perty, together with their former share, to return and be con- 
sidered a part of my. estate, and divided equally between my 
surviving sisters and brother, except that share given to my 
brother, Nathan H. Beall, and niece, Mary Adeline: the only 
condition on which any of that property is to return, is at the 
death of Mary Adeline, without an heir of her body, that her 
portion be subject to an equal division between my sisters and 
brother, and their children. 

Seventh. I do hereby constitute and appoint James Beall; 
James A. Groves and Nathan H. Beall, executors to this my 
last will and testament. And lastly—the law will not allow me 
to manumit my two faithful servants, Step and his wife Sibby, 
but I now call on you, my relations, and especially those whom 
I have remembered in this my last will, to remember me, and 
regard this as my dying request, to sec that they are, from 
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adit after the 25th’ day ‘of Docember next, no more to be hela 
in slavery, but to give them their liberty, and to protect them 
init’ enjoyment, and to make up to them the sum of Four Hun- 
dred and Fifty Dollars, for the purpose: of better’ 155 ete 
them ‘to settle themselves.” 

Tt ‘appears, that at the time when Mrs. Bostwick made this. 
will, there was in existence a will of her late husband, Jacob 
Bostwick, which, among other bequests, contained this: “I 
give and bequeath unto my dearly beloved wife, Rebecca Bost- 
wick, after all my just debts are paid, the whole of my estate, 
both real and personal, to reap the profits thereof, during ,her 
widowhood: but in the event of her marriage, then, and in that 
case, she is to have only one-half of the aforesaid estate, to, be 
at het own disposal, and the other half to’ be divided between 
my sister, Betsey Bostwick, my brother Littleberry Bostwick, 
and-my brother Nathaniel Bostwick’s son, James Beall. Bost- 
wick,’ &c. in certain named proportions. 

_ Now, this bequest, in this will, is very plainly what Mrs. 
Bostwick has reference to, in the second item of her will, when 
she says that the bequest of the $1000 therein given to Eliza 
Bostwick, daughter of John and Betsey Bostwick, (Betsey be- 
ing one of the said legatees in Jacob Bostwick, the husband's 
will) is given, subject to the restriction, that the legacy is to 
remain in the hands of her executors for four years, that out 
of it the expenses of any law-suit, which might be commenced 
within that time, by the relations of her lute husband, Jacob 
Bostwick, for the recovery of any of the property left by him 
to her; and she has reference to the bequest,.as what may be 
the foundation of a possible suit to be brought against her exec- 
utors by her husband's “relations”, for the recovery of some, or 
perhaps‘all of the property, left to her by that husband. 

While making her will then, Mrs. Bostwick has in her mind 
the claim which her late husband's relations may set up against 
her-executors, for the property, or some part of it, whichsshe 
is disposing of by the will which she is engaged in making. 

Having this possible claim in her mind, she makes one of the 
bequests in'that, her will, depend upon how the claim, if assert- 
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ed, might be decided, namely: that bequest of $1000 to Eliza 
Bostwick, who was the daughter of one of those “relations” of 
her husband, to whom she referred as possible parties to. set up 
the claim, saying, that if the suit on that claim should result. in 
favor of her estate, the bequest, after deducting from it the ex- 
penses of the suit, isto be paid te Eliza, the legatee: if not in 
favor of her estate, the bequest is to be-nuli' and void—that is 
to say, the bequest is to be considered as “‘adeemed.” 

Having this possible claim in her mind, she adeems, condi- 
tionally, orie legacy—adeems it on condition that the claim, if 
asserted, shall go against her estate; and she adecms condi- 
tionally, or otherwise, no other legacy whatever—she makes 
no provision for any further change of any sort. 

Ts it not clear, then, that she intended no further change of 
any sort? Is it not clear that she intended the other legatees 
to have their legacics, whether her husband’s relations should 
set up a elaim-or not, or whether the claim, if set up, should 
result for or against her estate? The expression of one thing 
is the exclusion of another. 

This being so, it follows, that if the legacy to Miss Beall, who 
afterwards became Mrs. Pewers, was adeemed at all, it was 
not adeemed by the testatrix, Mrs. Bostwick, but was adcemed 
‘by something acting contrary to her intention. 

Was there any such something to adeem it? The defend- 
ants in error insist that-there was. They insist that the tes- 
tatrix owned no more than one-half interest .in the negroes, 
which she bequeathed to Mrs. Powers; the other half haying 
been owned, as they say, by her “husband’s relations”, . the 
Bostwick’s, and that she, therefore, was prevented, by this de- 
ficiency of her estate in the negroes, from conveying to Mrs. 
Powers any thing more than a half interest in them. 


Was there any such something to adeem the legacy? ‘ihe 
defendants in error insist, that as to one-half of the legacy, 
there was, namely, this: that she, the testatrix, did not own 
more than an undivided half of the negroes constituting the 


legacy. They say that the other undivided half, her “hus- 
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band’s relations’, the Bostwicks, owned. This:they insist to 





.be $0, by reason. of the following state of things: 


After the death of the testatrix, Mrs. Bostwick, it .appears 
that her “husband’s relations’, the Bostwick’s, did setup the 
claim'to her estate, which she apprehended they would, and 
that her executor, Nathan H. Beall, after they had done this, 
brought a bill of interpleader against them, and also against 
the persons claiming as legatees under her will, in which he 
prayed that the respective sets of claimants might interplead 
and adjust their rights among’ themselves, and that:he might be 
directed, by decree, ‘‘to which of said claimants to pay. the 
said. property and effects,.and each and every part thereof.” 
And that upon this bill, the Jury found.the following verdict: 
“ We, the Special Jury, find and decree one-half of the estate of 
Jacob Bostwick, deceased, in favor of the legal representatives 
of Rebecca Bostwick, and the other half of said estate to be 
divided as follows, viz :” &c. (among the Bostwicks.) © That by 
agreement of the legatees under Mrs. Bostwick’s will, among 
themselves, this verdict was changed, by taking out of it the 
words ‘‘legal representatives of Rebecca Bostwick”, and put- 
ting in-their place the words, “‘legatees of Rebecca Bostwick’’. 

This is the state of things from which it results, as the de- 
fendants in error insist, that at least one-half of the legacy to 
Mrs. Powers was adeemed—a state of things, which, as they 
contend, shows that even if Mrs. Bostwick’s intention was to 
give the whole of each of the negroes of the legacy to Mrs. 
Powers, the intention was such as could have no effect, because, 
as they. contend, the verdict says, that one-half of each of those 
negroes she did not own, and the law says’ that nobody shall 
will away property which he does not own. 

Are the d.fendants right in this? 

What interest did Mrs. Bostwick, the testatrix, have in the 
property—the negroes of the bequest ?. What power of be- 
queathing that property did such interest, whatever it was, give 
her? | 
Tt appears that the whole property bequeathed by, Mrs. 
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Bostwick, had been of “ the estate of Jacob Bostwick’’, deceased, 
her late husband—that on-his decease, it came from him to 
her. 

The interest which she had.in the property, the verdict finds 
to have been at least this much: that of .a tenant in common 
or a joint tenant—a tenant in common or a joint tenant with 
the Bostwicks—for it finds one-half of the property ‘‘in favor” 
of those to whom she had given it by her will, and the other 
half “to be divided’ among the Bostwick’s, and no interest in 
her less than that of such a tenant would have been large 
enough to support such a gift of hers. 

Assuming, then, that the testatrix, Mrs. Bostwick, was a 
tenant in common, or a joint-tenant with the Bostwicks. in the 
property, had she the power to bequeath any specific part of- 
the property, so as to convey the entire interest in such part? 

It is, perhaps, true, that no tenant in common, or joint ten- 
ant, has power so to convey the common or joit property, as 
to divest the interest of his co-tenant, without the co-tenant’s 
consent. With the co-tenant’s consent, however, any such 
tenant has the power. 

Did the testatrix, Mrs. Bostwick, have the consent of the 
Bostwicks, her co-tenants, to this specific bequest to Mrs. 
Powers ? 

Their conduct shows that she did. First, they accepted the 
verdict of the Jury, and that verdict said, in effect, that the 
will of her, Mrs. Bostwick, was to be carried into effect, as far 
as that was practicable, considering that she had but an undi- 
vided half interest in the property willed. The verdict, after 
being changed, by agreement, said that her ‘“‘legatees” were 
to have their legacies, if those legacies could be got out of only 
half of the property—and the nature of those legacies was 
such that they could all be got out of one-half of the property, 
if, in the division of the property between the tenants in com- 
mon, viz: the-Bostwicks and her legatees, the part of the pro- 
perty constituting the specific bequests in the will, should be 
allowed to go into that half which should be allotted to the 
legatees, The legacies'were geucral, except this to Mrs. Pow- 
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ers anda few others, of no great value. The whole amount of 
all the specific legacies, was not, by a great deal, equal to one- 
half of the whole property. One. divided: half, then, of the 
whole, if the half which contained in it the property that con- 
stituted the specific bequests, would be sufficient to satisfy those 
bequests, and also the general bequests; for’ these latter, by 
the will, were not to be of this particular amount or that, but 
were to be whatever the residue of the property, after the pay- 
ment of the specific legacies, would admit of their being. The 
verdict said, in effect, to the Bostwicks—“ in the division, let 
the property constituting. the specific bequests, go into. the 
share of the legatees, that, thus, the will may be satisfied’’. 
And to this verdict, the Bostwicks consented. They made no 
objection to it. And therefore, they were bound by it. And 
to consent to the verdict, is the same as to.consent to the will; 
which, indeed, it seems the verdict, in this particular, merely 
intended to adopt. 

Secondly. But tle Bostwicks, not only in this way, by con- 
senting to the verdict, consented to the will—they did so in a 
more direct way—they actually agreed, with the executor, to 
such a division of the property, as threw the negroes composing 
this specific bequest to Mrs. Powers, into the share which he, 
as executor, was to retain; and thus, they actually agreed 
that he might administer those negroes, as if Mrs. Bostwick, 
the testatrix, had had the entire interest in them. And ac- 
cordingly, the executor did, in fact, turn over those negroes to 
Mrs. Powers, or to her husband. This certainly, ‘of itself, 
without any help from the verdict, or from the acceptance of 
the verdict by the Bostwicks, amounted to a consent, on the 
part of the Bostwicks, to the bequest of the negroes to Mrs. 
Powers, made by Mrs. Bostwick—amounted to a ratification, by 
them, of that bequest. This division with the executor, was 
the same, in legal effect, as would have been a similar division 
with Mrs. Bostwick, herself, made after the date of the be- 
quest, had one, after that, been made with her. Suppose such 
a division to have been made with Mrs. Bostwick, herself, and 
afterwards, she had died without changing her will, leaving, 
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among the negroes which she had obtained as her share in the 
division, these negroes bequeathed to Mrs. Powers, would-it be 
possible to doubt the validity of the bequest of them to Mrs. 
Powers—the validity of the bequest, of not merely a part, but 
of the whole undivided interest in the negroes ? 

The case, as it stands, in reality, is not substantially differ- 
ent from this supposed case. 

The testatrix, Mrs. Bostwick, then, déd have the consent of 
her co-tenants, the Bostwicks, to this specific bequest to Mrs. 
Powers. 

This being so, and her ‘ntention having been seen to be not 
to adeem this specific bequest, whether the Bostwicks should 
sue her executor, and recover from him an undivided half, or 
any other portion of the property, willed or not, it follows that 
that bequest is not adeemed, in whole or in part, but remains, 
in its entirety, good, to Mrs. Powers. 

But it was said, for the defendants in error, that this con- 
clusivn is in the teeth of Webb vs. Webd, 2 Ver. 110. There 
is, however, a wide difference between that case and this. 
First. It docs not appear, in that case, that Webb, the testa- 
- tor, was, at the time when he was making his will, conscious of 
the existence of the custom of London, which would give his 
widow “one entire moiety’ of his personal estate—that estate, 
part of which he was bequeathing in specific legacies—much 
less. does it appear that he was both conscious of the custom, 
and madc his will in reference to it—made his will with the 
intention that it was to be the same, whether the custom should 
be asserted against it or not; whereas, in this case, it appears 
that the testatrix, Mrs. Bostwick, was conscious of the exist- 
ence of the claim of the Bostwicks, to an interest in the pro- 
perty she was bequeathing ; and also conscious of the possible, 
if not probable, adverse result to her estate, of the assertion of 
that claim ; and that thus conscious, she made her will in ref- 
erence to the existing claim, and the possible, if not probable, 
result; and that so making the will, she made it with the in- 
tention that it was not to be varied at all, in respect to this spe- 
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cific legacy, by thé existence of that claim, or the nature of 
that result. , 

Secondly. In that case, the widow never consented to’ the 
bequest—never consented to any thing which was equivalent 
to consenting to the bequest. On the contrary, she asserted 
her right to the very things which, by her husband, had been 
specifically bequeathed. Had the widow consented to the spe- 
cific bequests, can there.be a doubt that the decision would 
have.been just the reverse of what it was? Would it have 
lain in the msuth of general legatees to say—Custom of Lon- 
don? In this case, the Bostwicks—the co-tenants of. the tes- 
tatrix, in the property bequeathed by her, consented to the be- 
quest of it—consented to what was equivalent’ to consenting to 
that—consented to such a division of the whole ‘common or 
joint property, as would leave inher severed share, the part 
she had specifically bequeathed. "The cases, then, not being 
at all alike, Webb vs. Webb docs not disturb the conclusion to 
which we had come. 

f3.] This being.a suit against an executor, Iegatees were 
not necessary patties to it. They were represented by. him. 
This is the general rule. (Calvert on Parties; 20.) In this 
case there is nothing peculiar, to take the case out of the gen- © 
eral rule. 

[4.] Allen was not a proper party to the bill. Thereis not 
one allegation in it, that. relates to him, unless an order to 
make him a party as trustee, amounts to an allegation that’ he 
is trustee. Therefore, it does not appear that he has any in- 
terest in the bill; and that one whose interest in a Dill does 
not appear in the bill, is not a proper party to it, is too obvi- 
ously true to need proof. 

[5.] The plea was ‘well over-ruled. This was shown, in 
showing the motion to have been well-over-ruled. 
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No. 19.—Wi11aM Puiirs, plaintiff in error, vg. D. and A. 
Wesson and others, defendants. 


[1.] A discharge, under the Honest Debtor's Act, exempts only the body of 
the defendant from arrest, at the instance of the creditors who were parties 
to the proceeding. 


[2.] All the property which the debtor owned, at the time of his discharge, 
whether included in his schedule or not, is subject to the judgments. The 
issue authorized to be formed, under the Insolvent Laws of this State, is to 
compel a disclosure of concealed effects, and not to try the title to property 
in the hands of third persons. 


[3.] If A fraudulently transfer property to B, to avoid the payment of his 
debts, the remedy by garnishment, against B, is not so full and complete as 
a proceeding in Chancery. 

[4.] Under a creditor's bill, filed against a third person, to reach and appro- 
priate to the payment of the debts, a fund belonging to the defendant, a 
Court of Equity can better distribute the fund than a Court of Law, under 
a proceeding by garnishmeut. 

[5.] A Court of Equity will extend to one who is not a party to the bill, the 
privilege of becoming a’ party, at his own instance, when, from the case 
made, it sees that the ends of justice would be subserved by it. 


In Equity, from Bibb Superior Court. Decided by Judge 
Powers, May Term, 1854. 


This was a bill filed by certain creditors of William J. Ste- 
phens, setting forth that they had sold to said Stephens, mer- 
chandise to the amount of Six Thousand Dollars; that they 
had obtained judgments on their claims, and ca. sas. had been 
issued against Stephens, and he had been discharged under the 
Insolvent Laws. Pending suit, garnishments had been served 
on William Phillips, to which he answered, denying owing any- 
thing to Stephens, or having any effects of his in hand. The 
answer was not traversed, nor was any judgment or other pro- 
ceedings, in relation to the garnishment. 

The bill further stated that Stephens had sold out the goods 
to B. T. Smith, taking his note therefore; that the sale was 
rescinded, and that in order to keep the goods from his credi- 
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tors, Stephens placed Smith’s note in the hands of Phillips, who 
delivered it to Smith, and received the goods, ostensibly, for 
himself; but, as the bill charged, really for the benefit of 
Stephens, to be held in secret trust for him; all which was pre- 
vious to the garnishment, or the discharge of Stephens from ar- 
rest, as aforesaid. The object of the bill was, to make Phillips 
liable for these goods, or their value, to the creditors. To this 
bill a general demurrer, for want of equity, was filed, as also a 
special demurrer, because Stephens was not made a party. 

The demurrer, on both grounds, was over ruled by the Court,. 
and this decision is excepted to. 


Sruszes & Wr, for plaintiff in error. 


Lixinr, Axpernsox and Ruruxnrord, for defendant. 


By the Court.—Lumpxiy, J. delivering the opinion. 


fn the opinion of this Court, Counsel for the plaintiff in er- 
ror misapprehended the nature of complainant’s bill. They 
assume thut it is i.ed to set aside the judgment of discharge, 
in favor of Stephens, under the Insolvent Laws, and the. pro- 
ceedings in garnishment, against Phillips. And consequently, 
they treat the bill‘as though it were filed, to set aside judg- 
ments at Law; and it is demurred to in that respect. Such is 
not its object. 

f1.] What was the effect of the discharge, under the Honest 
Debtor’s Act? Nothing more than to exempt the person of 
Stephens from future arrest. 
2.1 It is not disputed but that the property which he owned 
at the time, or might subsequently acquire, would be liable to 
seizure and sale, under the complainant’s judgments, which 
wore then of force against him. The Mayor and Council of 
Rome vs. Dickerson, (13 Ga. 2. 302.) 

{udeed, such is the express provision’ of the Act of 1801, 
which was passed to carry into effect the Tth section of the 4th 
article of the Constitution of 1798. While it exempts the body 
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of the debtor from arrest, it declares that nothing therein con- 
tained, shall prevent any creditor to have execution, at any 
future time, against the property, both real and_ personal, of 
the insolvent debtor. (Cobb's Dig. 381.) 

This discharge, then, is not at all in the way of these credi- 
tors. There is no.attempt, by them, to interfere with the lib- 
erty of the debtor. They are foreclosed from doing that. 

What, then, is the object of this bill? it is to subject 
assets which cannot be reached at Law, owing to the peculiar 
circumstances of the case. The creditors want both discovery 
and relief. AndI repeat, che judgment of discharge does not 
stand in their way: nor is this an attempt to vacate it. 

[3.] As to the garnishment which was sued out against Phil- 
lips, that occupies @ different footing. He deposed that he 
owed Stephens nothing, and that he ha nothing of his, in his 
hands. This affidavit was not traverse, and there the pro- 
ceeding stopped. There was no judyment entered up, dis- 
charging the garnishee, nor for any other purpose. Here 
again, then, there is no insuperable obstacle to be surmounted. 

*[4.] But it may be asked, if this proceeding be still open 
and pending, instead of filing this bill against Phillips, why 
not prosecute the garnishment? The answer is two-fold. In 
the first place, it is too late to traverse the deposi.ion of Phil- 
lips, and to take issue with him, upon the facts therein af- 
firmed. And a satisfactory reason is rendered in the bill, 
why it was not done at the proper time, namely: that the 
creditors, notwithstanding their vigilance, in ferreting out 
these effects, were not prepared, with proof, to controvert the 
return successfully. They had watched for these goods, and 
had a suspicion, that when Smith delivered them up, that they 
went into the custody of Phillips. Hence the garnishment 
which they caused to be served upon him. Having positively 
denied the fact, they abandoned further pursuit. They have 
recently learned, however, that they were on the right track. 
But the time has elapsed for taking issue upon this return. 

But there is a technical difficulty which cannot well-be over- 
come, as to this remedy Ly garnishment. Admitting aii the 











140 SUPREME COURT OF GEORGIA. 
Phillips vs. Wesson ef al. 








facts charged in the bill to’ be true, Phillips, perhaps, could 
safely swear, that he owed Stephens nothing, and that he had 
nothing of his'in his hands. For this being a fraudulent ar- 
rangement between them, to’ defeat the creditors, Phillips ‘is 
not liable to account to Stephens, although he may be to the 
creditors. And notwithstanding the transfer, by Stephens, 
may be a nullity, as to his creditors ; still, it will be perceived 
that the process of garnishment does not make and teet the 
iésue’ fairly. At any rate, this legal remedy is not’ complete. 
Phillips might swear, in answer to the’.garnishment, that he 
owed Stephens nothing ; yet, if he admitted the facts charged 
in the bill, he would subject himself, undoubtedly, not to a 
prosecution for perjury, on his former oath, but to a decree in 
favor of the creditors of Stephens, to account for these goods, 
or their value. 

The remedy at Law, is not so full, in another respect. This 
is a creditor's bill, and should a recovery-be had, a Court of 
Equity will be the most appropriate forum, for distributing 
this fund amongst the claimants. 

Having ascertained that is not a bill to set aside proceed- 
ings at Law, none of the rules applicable to that class of cases, 
apply to it—such as diligence, the annexation of the affidavit 
of Stephens, &. » In other words, this is not a bill of review, 
to obtain a new trial or stay proceedings at Law: but an orig- 
mal bill, founded on its own peculiar equity; and which, if 
the charges in it be true, and the demurrer admits them, is by 
mo means deficient in equity. Let a single fact suffice to 
prove this: Phillips, the defendant, has got into his possession 
$6,000 worth of property, belonging to Stephens, to be dis- 
posed of for his benefit, with adequate compensation, of course, 
for his services. And this bill appeals to his conscience to es- 
tablish the fact, and toa Court of Chancery, to compel him, 
by its decree, to disgorge these effects. Would a Court of 
Equity be deserving of the name, which confessed itself inade- 
quate to grant the relief sought ? 

[5.}] So much for the general demurrer. There was also a. 
special demurrer, because Stephens ‘was.not a party. 
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This objection does. not lie in the mouth of the defendant. 
What is it to him, if Stephens be not joined in this. proceed- 
ing? But to protect the rights 6f Mr. Stephens, who is inter- 
ested in showing that these judgment debts are paid, in whole’ 
or in part, or for some other reason, that they are not valid 
and operative, as well as to bind him, by the decree which 
may be rendered, an opportunity should be afforded him, of 
voluntarily being. made a party. 

We shall sustain, then, the judgment of the Superior Court; 
and require Mr. Stephens to be notified of the pendency of 
the suit, with the privilege of coming in and being made a 
party defendant, if he see fit. 





No. 20.—Marcsret RILey, adm’x of William Riley, deceased, 
plaintiff in error, vs. Lewis L. Grirrin, Geo. W. ApaMs 
and others, defendants. 


[1.] A possession which is the result of ignorance, inadvertence, misappre- 
hension or mistake, will not work a disseizin. 

[2.] Marked trees, as actually run, must control the line, which courses and 
distances wouid indicate. 

[3.] If nothing exists to control the call for courses and distances, the land 
must be bounded by the courses and distances of the grant, according to 
the Magnetic Meridian: but courses and distances must yield to natural 
objects. 

[4.] Alllands are supposed to be actually surveyed; and the intention of the 
grant is, to convey the land according to that actual survey. 

[5.] If marked trees and marked corners are found, distances must be length- 
ened or shortened, and courses varied so as to conform to those objects. 

[6.] Where the calls of a deed or other instrument, are for natural, as well as 
known artificial objects, both courses and distances, when inconsistent, 
must be disregarded. And this rule is supposed to prevail, in most of the 
States of this Union, 

[7.] Whenever a natural boundary is called for in a grant or deed, the line 
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is to determine at it: however wide of the course called for, it may be, or 
however short, or beyond the distance specified. ~_ 

[8.] Whenever it can be proved that there was a liné actually run by the sur- 
veyor, or was marked, anda corner made, the party ¢clainiing“under the 
grant or deed, shall hold accordingly, notwithstanding a mistaken descrip- 

. iton of the land in the grant on deed. 

[9.]. When the lines or courses of an adjoining tract are called for in a deed 
or grant, the lines shall be extended to them, without regard to distances, 
provided these lines and courses be sufficiently established. 

[10.] When there are no natural boundaries called for, no marked trees or 
courses to be'found, nor the places where they once stood, ascertained and 

’ identified by evidence; or where no lines or courses of an adjacent tract are — 
called for, in all such cases, Courts are of necessity confined to the courses 
and distances described in the grant or deed. 

[11.] Courses and distances occupy the lowest, instead: of the highest grade, 
in the seale of evidence, as to the identification of land. 


[12.] Any natural object, and the more prominent and permanent the object, 
the mote controlling as a locator, when distinctly called for and satisfactorily 
proved, becomes a land-mark not to be rejected, because the certainty 
which it affords, excludes the probability of mistake. 


[13.] Courses and distances, depending for their correctness on a great vari- 
ety of circumstances, are constantly liable to be incorrect ; difference in the 
instrument used, and in the care of surveyors and their assistants, lead to 
different results. 


{14.] In ascertaining boundaries, the locations of the ariginal surveyor, so 
far as they can be found, are to be resorted to; and where they vary from 
the proprietor’s plan, the locations actually made, will control the plan. 


[15.] Whenever, in a conveyance, the deed refers to monuments, actually 
erected as the boundaries of the land, it is well settled that these monu- 
ments must prevail, whatever mistakes the deed may contain, as to cour- 
ses and distances. 


[16.] Courses and distances are pointers and guides, rather to ascertain the 
natural objects of boundaries. 


[17.] Where a given line 1s exceeded in a grant, according to the courses and 
distances, evidence may be given of long occupation under it, to prove the 
boundaries. 


[18.] Boundaries and courses may be proved by hearsay, from the actual 
necessity of the case. 


{19.] Where a line has been run and agreed on by the co-terminous proprie- 
tors, and acquiesced in and possession held to it, for eighteen or twenty 
years, the parties and those claiming under them, are bound by it, no mat- 
ter when, nor by whom, the line was run. 
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Ejectment, in Bibb Superior Court. ‘Tried. before Judge 
Powxzrs, May Term, 1854. 


This action was brought by the defendants in error, against 
the plaintiff in error, to recover a lot of land in the County of 
Bibb. 

The plaintiffs‘ in the action, introduced a grant from the 
State to Lewis L. Griffin, one of the lessors of the plaintiff, da- 
ted in 1836, to fractional Lot No. 3, in said county, and intro- 
duced testimony, showing that the grant covered the premises 
in dispute, and that defendant was in possession, at the time 
of bringing the writ. 

Defendant introduced a:deed from Willis Wilder to O. H. 
Prince, dated in 1855, and a decd from Prince to Wm. Riley, her 
intestate, dated in 1845, for part of fractional Lot No. 2, Ma- 
eon Reserve. Defendant introduced testimony, going to show 
that this deed covered the premises in dispute, (the lots adjoin- 
ing) and also to show possession and claim of ownership, since 
1836. 

Defendant also introduced Warren B. Riley, the son of -in- 
testate, whose testimony was as follows: 

“‘T have known the premises in dispute, since 1835 ox 1836. 
My father was in possession of the premises, since 1835 or 
1836, first as the agent of Maj. O. H. Prince, and after the 
death of Prince, he bought the land at Prince’s sale, and re- 
mained in possession until his death; and his widow and admin- 
istratrix has been in possession ever since, and is now. 

During the lifetime of Prince, father always held possession 
as his property, using it as such; and after he bought it, used 
it as his own ever since, cultivating it and exercising acts of 
ownership over it, as his own. 

I know the lines well; I-know the line is the old ‘original 
line; have frequently secn the old blazes on the trees, which 
had all the appearance of the original Surveyor’s mark. The 
owners of the adjoining lands set it up as the original. line, and 
were governed by it, and no dispute about it until} Adams bought 
the adjoining land. 














144 SUPREME COURT OF GEORGIA. 7 


Ritey, administratrix, &e. 28. Griffin et a” 


If this land. is not covered by the deeds from Wilder to 
Prince, and from Prince’s administrator, (W. Poe)}:to Wim. 
Riley, then there is no land, in ini that‘ can be claimed 
under the deeds. 

All the parties acquiesced in {agreeing to the line, as “fixed 
and known, until Adams bought, and then Brantly, (Adams’ 
father-in-law,) made a fuss about the lines, in a Justice’s Court. 
Riley was in possession ofthe premises Jn dispute, ‘occupying it 
and using it.as his own, when Adams bought fractional Lot No. 
three, which they claim to cover the place sued for”. 

After argument, the Court charged the Jury. as follows: 

This is a-question of boundary. If you believe, from .the 
evidence, that the premises in dispute are covered,by the grant 
from the State to Lewis L. Griffin, then- you will find for the 
plaintiff. 

And if you believe, from the evidenee, that defendant went 
into possession of the premises in dispute, under a mistaken ap- 
prehension, 2s to the real boundary, when, in fact, the premi- 
ses were not covered by his deed, possession and: user of it, as _ 
his own, under stich misapprehension, for seven years, does not 
confer title, as against the true owner; and so, if you believe 
that plaintiff’s grant covers the premises in dispute, you will 
find for plaintiff; otherwise, you will find for defendant, 

Defendant’s Counsel requested the Court to.charge the Jury, 
that if Riley, and those under whom he claims, had been in the 
actual possession of the premises in dispute, for more than 7 
years before suit brought, claiming it as his own, by him- 
self‘and those under whom he claimed, and cultivating it and 
exercising acts of ownership over it— 

That such possession, tinder the case made by the evidence, 
(if the Jury believed the testimony,) conferred a good title in 
defendant, and the Jury would find for defendant, if they 
believed the evidence, as to the possession. The Court re- 
fused so. to.charge, but did charge, that a purchase of Lot. No. 
2, and going into possession of Lot No, 8, conferred no title to 
No. 3;. and 7 years’ open, adverse possession of No. 3, did not 
convey title to No. 3, against the true owner, because not bona 
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fide, under claim of right, and adverse to the trueowner. The 
party making such a mistake, does so at his peril—if such mis- 
take, in your opinion, from the testimony, was made. 
--The Jury found, for the plaintiff, the premises in dispute. 
Which said charge, and refusals to charge, defendant, by 
her Counsel, then and there excepted, and now assign the same 
for error. 


Stusss & Hi.L; Wuirt_s, for plaintiffs in error. 
RuTHERFORD; Por; Nisset & Por, for defendants. 
By the Court.—LuMPxIn, J. delivering the opinion. 


[1.] We recognize the doctrine, that a possession which is 
the result of ignorance, inadvertence, misapprehension, or, in 
other words, mistake, wiil not work a disseizin—as, for instance, 
A has a grant to Lot No. 2; he is a stranger in the country, 
and calls upon some one residing in the vicinity of Lis land, 
who points out No. 3 instead of No. 2. A, acting upon this 
mistake, and not intending to occupy any other land than that 
which his grant covers, enters upon No. 3 and lives on it as his 
own for more than seven years. An occupancy, under such 
circumstances, would not, we appreliend, constitute adverse 
possession. Brown vs. Gray, (3 Greenleaf’s R. 126.) 

It is the zntention to claim title which makes the possession 
of the holder adverse; and this is the doctrine upon which the 
decision in every case proceeds. If it be clear, therefore, that 
there is no such intention, there can be no pretence of an ad- 
verse possession. (Angell on Limit. 402, 412.) If one be 
the owner of a tract of land, and at the same time the agent of 
the owner of an adjoining tract, he cannot avail himself of the 
Statute, to support his title to a part of the land of his princi- 
pal, of which he had taken possession upon a misapprehension 
of the boundary. (Cornegis vs. Carley, (3 Watts Rep. 280.) 

Whether there be any evidence to justify the charge, that 
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the defendant’s occupancy, in this case, may have been the result 
of mistake, is somewhat questionable. 

But there is another portion of the charge, which requires 
more consideration. The Court instructed the Jury, that if 
Griffin’s grant covered the premises in dispute, then the verdict 
must be for the plaintiff. 

Is this proposition necessarily correct? We think not. 

Let us refer, for a moment, to the testimony of young Riley 
and Jonathan Wilder. Warren B. Riley swears, that he has 
known the premises in dispute since 1835 or 1836. His father 
has been in possession since that time, first, as the agent of 
Major O. H. Prince, and afterwards, in his own right—he havy- 
ing become the purchaser of the property, when sold as the 
estate of Major Prinee. by Col. Poe, the administrator. That 
either as avent of Prince, or in his own right, he had always 
held the laud, exercising acts of ownership over it, by cultiva- 
ting it, &c. This witness testifies, that he knows the lines well, 
and that the line to which his father claimed, ,was the old ori- 
ginal line. He has frequently seen the old blazes and trees 
which had all the appearance of the original Surveyor’s marks. 
That the owners of the adjoining lands set it up, as the original 
line, and were governed by it, and there was no dispute about 
it, until Adams bought the adjoining land. He further stated, 
thai all the parties, that is, those residing on the contiguous 
tracts, acquiesced in the line as fixed, until Adams bought; 
and then Brantley, Adam’s father-in-law, made a fuss about 
the line in a Justice’s Court. 

Jonathan Wilder swore that he acted as the agent of his un- 
cle, Willis Wilder, who owned the land before Major Prince 
bought it. That at the time it was sold, the blazes made by 
the Surveyor who run the land, were plain on the trees; and 
that he followed the original marks. ‘That Riley’s fence is 
nearly on the line as rur round by witness. That it is a little 
over at the corner, as well as he can recollect, judging from his 
eye and from memory; subsequent examination has cenfirmed 
him in thisopinion. He knows he isnot mistaken as to the lines, 
because he followed the original Surveyor’s marks, then fresh. 
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and plain on the trees, which were then stntidintg, very few, if 
any, having been cut down. Prince and Riley, toether, have 
been in possession of the land, for the last eighteen or twenty 
years, claiming it as their own, under Willis Wilder. There 
never was any dispute about the boundary, while witness con- 
trolled it, as the agent of his uncle. Witness has known the 
place, ever since the original survey was made, and before that 
‘time ; has often seen the original Surveyor’s marks, and could 
trace the original lines by them, and did so. 

[2.] — it would seem, according to the proof, that when 
Lot No. 2 was originally surveyed, the lines may not have been 
run straight, according to courses and distances. But still, if 
the Surveyor marked these as the true lines, it is quite clear 
that the owner of No. 2 will hold to these boundaries. Marked 
trees, or the line, as actually run, must control the line which 
-courses and distances would indicate. 

[8.] If nothing exists to control the call for course and dis- 
tance, the land must be bounded by the courses and distances 
of the grant, according to the Magnetic Meridian ; for it is the 
practice, undoubtedly, of Surveyors, to express, in their plots 
and certificates of survey, the courses which »re designated by 
the needle. But it is a general principle, that the course and 
distance must yield to natural objects calied for in the grant. 

[4.] All lands are supposed to be actually surveyed; and 
the intention of the grant is, to convey the land, according to 
that actual survey. 

[5.] Consequently, if marked trees and marked corners be 
found, distances must be lengthened or shortened, and courses 
varied, so as to conform to these objects. Mcelver’s Lesse ve. 
Walker, (9 Cr. R. 173.) 

[6.] Where the calls of a deed or other instrument, are -for 
natural, as well as known artificial objects, both courses and 
distances, when inconsistent, must be disregarded. And this 
rule, says Mr. Justice Washington, is supposed to prevail in 
most of the States. McPherson vs. Foster, (4 Wash. C. C. 
Rep. 15.) 

[7.] Whenever a natural boundary is called for in a grant 
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or deed, the line is to determine at it, however wide of the course 
called for it may be, or however short, or beyond the. distance 
specified. 

[8.] And whenever it can be proved that there,was a line actu- 
ally run by the surveyor, was marked and a corner made, the 
party claiming under the grant or deed, shall hold accordingly, 
notwithstanding a mistaken description of the land in the grant 
or deed. ; 

[9.] When the lines or courses of an adjoining tract, are 
called for in a deed or grant, the lines shall be extended to 
them, without regard to distance, provided these lines and 
courses be sufficiently established. 

_[10.] Where there are no natural boundaries called for—no 
marked trees or corners to be found, nor the places where they 
‘once stood, ascertained and identified by evidence; or where 
no lines or courses of an adjacent tract are called for—in all 
such cases, Courts are, of necessity, confined to the courses 
and distances prescribed in the grant or deed; for however 
fallacious such guides may be, there are none ‘other left for the 
location. Cherry vs. Slade’s Adm’r, (8 Mur. R. 82.) > 

The foregoing rules, Chief Justice Zaylor remarked, had 
grown out of the peculiar exigencies of the country, and were 
moulded by experience, to meet the demands of justice. 

[11.] And thus, it will be seen that courses and distances 
occupy the lowest grade, instead of the highest, in the scale of 
evidence, as to the identity of land. 

[12.] Aad it is reasonable that this should be so; for any 
natural object, when called for distinctly, and satisfactorily 
proved—and the more prominent and permanent the object, 
the more controlling as a locator—becomes a landmark not to 
be rejected, because the certainty which it affords, excludes the 


_ probability of mistake: 


[13.] While course and distance, depending, for their cor- 
rectness, on a great variety of circumstances, are constantly li- 
able to be incorrect. Difference in the instrument. used, and 
in the care of Surveyors and their assistants, lead to different 


results. (Lessee of McCay vs.Gallway, 3 Ham. 282. Thorn- 
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berry vs. Churchill and. Wife, 4 Monroe's Ken. R. 32. Me- 
Neill vs. Massey, 3 Hawk. R.91. Beard’s Lessee vs. Tul- 
lot, 1 Cook, 142. Preston's Heirs vs. Benman, 6 W heat. 58.) 

This doctrine is found scattered, broadcast, throughout the 
authorities ; and I had supposed to be too well understood and 
established, to require to be discussed at this day. 

[14.] In Brewer vs. Gay, (3 Greenleaf’s R. 126,) it was 
held, that in ascertaining the boundaries of lots of land, where 
a township has been laid out, the locations of the original Sur- 
veyor, so far as they can be found, are to be resorted to; and 
where they vary from the proprietor’s plan, the locations actu- 
ally made will control the plan. 

[15.] So, in Dodge vs. Smith, (2 N. Hamp. R. 503,) the 
Supreme Court say, “whenever, in a conveyance, the deed re- 
fers to monuments actually erected, as the boundaries of the 
land, it is well settled that those monuments must prevail, 
whatever mistakes the deed may contain, as to the courses and 
distances. The same principle was decided in Brand vs. 
Dawny, (20 Marten’s Lon. Rep. 159.) 

[16.} In Doe vs. Paine § Sawyer, (4 Hawk's N. Rep. 64,) 
the Court refer to courses and distances, as pointers or guides 
merely, to ascertain the natural objects of boundary. 

[17.] So, also, it has been held, that where a given line is 
exceeded in a grant, according to the courses and distances, 
evidence may be received, of long occupation under it, to prove 
the boundaries. (Makepeace vs. Bancroft, 12 Mass. R. 469. 
Sargent vs. Town, 10 Mass. Rep. 808. Baker vs. Sander- 
son, 3d Pick. R. 354. Livingston vs. Ten Brocek, 16 Johns. 
R. 23.) Vide Davies’ Abrid. of Am. L. vol. 3, p. 307, 
where some of the early cases decided in Massachusetts, upon 
this subject, are collected. 

f18.] And, as landmarks are frequently formed of perisha- 
ble materials, which pass away with the generation in which 
they are made; and are often destroyed, as in the case before 
the Court, by the improvement of the country and other causes, 
the boundary and corners may be proved by hearsay, from the 
necessity of the case. (Nicholle vs. Parker, 14 East. 331. 
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12 Kast. 62. 1M. ¢ S. 679. 17. R. 466.-'5 7. R. 26. 
2 Ves. 512: 6 Peters, 341. 4 Day’s Conn. R. 265. 1 
Harris §¢ McHenry, 84, 368, 531. 2 Hayw. R. 349. 1 
Yates, 28. 6 Binney, 59.) 

So then, notwithstanding Mr. Wood run out Lot No. 3, ac- 
cording to the courses and distances designated in the plot ac- 
companying the grant, and conceding that the lines, thus run, 
would cover the premises in dispute ; still, if the testimony of 
Wilder and Riley be true, as to the original lines of Lot No. 
2, actually run and marked by the Surveyor, as a question of 
law, the plaintiff was not entitled to recover, nor were the Jury 
bound so to find. 

[19.] Again: Suppose the line sworn to, is not that which 
was marked by the original Surveyor ; “still, if it were agreed 
on by the coterminous proprietors, and acquiesced in, and pos- 
session to it held for eighteen or twenty years, the parties, and 
those claiming under them, would be bound by it, no matter 
when nor by whom the line was runand chopped. (Brown vs. 
McKinney, 9 Wharton’s R. 567. Burrell vs. Burrell, 11 
Mass. R. 26.) 

‘There is a small piece of ground which stands in this predica- 
ment; it is included in Riley’s fence, but outside of the old boun- 
dary line. That being so, the title to this parcel of ground will not 
depend on the actual line run, as proven by the witnesses, be- 
cause it is not included in it; still, it is inclosed by Riley’s 
fence. Here, then, is possessio pedis. If this fence has been 
built seven years, then this strip of land will be covered by ac- 
tual occupancy ; otherwise, the plaintiff’s right to that will not 
have been lost or taken away. 

Judgment reversed. 
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No. 21.—WiLLIAM Kyiaur, administrator de bonis non, ‘cum 
testamento, of Charles Knight, plaintiff in error, vs. WiL- 
LIAM LASSETER, administrator of Solomon Lasseter. 


[1.] The Act of December 27th, 1845, gives to an administrator, de bonis non, 
cum testamento annexo, obtaining his letters previous to that Act, the right 
to call an administrator de bonis non, of the deceased executor on the same 
estate, toan account, as to property sold by the deceased executor, and con- 
verted into cash and notes ; and such Act, operating as it does, only on the 
remedy, though retrospective, is not unconstitutional. 

[2.] The Act cannot be said to divest the legatees and creditors, of their right 
to call the executor, or his representative, to an account, as it gives to the 
administrator de bonis non, §c., a right coincident with and not hostile to 
their interests, and intended to be excrcised for their benefit and advantage. 


In Equity, in Pike Superior Court. Tried before Judge 
Starke, April Term, 1854. 

In 1838, Chas. Knight died, leaving a will, and thereby appoint- 
ing Solomon Lasseter his executor who proved the will, and was 
duly qualified as such executor, and took the estate into posses- 
sion. In 1840, Solomon Lasseter died intestate, and Martha 
Lasseter was appointed administratrix on his estate. She sub- 
sequently intermarried with James A. Smith, who, by virtue of 
such intermarriage, reduced the whole of the estate of Charles 
Knight, deceased, to possession. After the intermarriage of 
Smith and Mrs.. Lasseter, William Lasseter was appointed 
administrator de bonis non, on the estate of Solomon Lasseter, 
deceased. 

Afterwards, to wit: on 5th day of January, 1841, William 
Knight was appointed, by the Court of Ordinary of Henry 
County, administrator de bonis non, cum testamento annexo, 
on the estate of Charles Knight, deceased, and filed his bill 
against William Lasseter, charging that the whole of the estate 
of Solomon Lasseter, including the estate of Charles Knight, 
went into the possession of the said William Lasseter, and call- 
ing upon him to account with and to complainant, for the estate 
of the said Charles Knight. 
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At the trial, Counsel for defendant “moved to dismiss the 
bill, upon the ground that an administrator de bonis non, could 
not call upon the former administrator, for moneys in the hands 
of such former administrator” Counsel for complainant having ad- 
mitted that the estate of Charles Knight had been converted 
into cash. | 

The Court sustained the motion, and defendant excepted. 


Doyat, for plaintiff in error. 
Moorkg, for defendant in error. 
By the Court.—Sarnes, J. delivering the opinion. 


{1.] The Act of 1845, referred to in the decision of the Court 
below, is as follows: “that from and after the passage of this 
Act, whenever any exeeutor or administrator may have been 
heretofore, or may be hereafter, removed, or depart this life, 
chargeable to the estate which he or she represented, it shall 
be the duty of such removed executor or administrator, or the 
representatives of such deceased executor or administrator, to 
account, fully, with the admmistrator de bonis non, whomay be 
appointed to finish the administration of said estate.” 

This pkraseology is not accurate; but in the use of the words, 
‘“‘ whenever any executor or administrator may have been here- 
tofore removed,” &c. it is evident that the Legislature intended, 
by the Act, to give a remedy to the administrator de bonis non, 
against the remoyed trustee, or against his representatives, if 
he were dead, which should have retrospective effect. It seems, 
in like manner, quite plain, that in the use of the words, “ it 
shall be the duty of such removed executor or administrator, or 
the representatives of such deceased executor or administrator, 
to account, fully, with the administrator de bonis non’’, unac- 
compained by words of exception or restriction, the Legislature 
designed to give a remedy which should be full and complete, 
as to all and every portion of the estate, (whether remaining in 
specie, or converted into cash and notes,) remaining in the 
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hands of such removed trustee, or the representatives of such 
trustee, deceased; and as to which the rights of other persons 
had not become vested. 

In such a point of view, and for the purpose of operating on 
the remedy only, the Legislature may, undoubtedly, pass Retro- 
spective Acts; and for such purposes, they are not unconstitu- 
tional. (Oglesby vs. Gilmore et al. 5 Ga. R. 62. 1 Kent's 
Com. 459, 400. . Butler vs. Palmer, 1N. Y. R.354. 3 Smead 
§ M. 791.) 

The decision of the Court below was placed upon the ground, 
that inasmuch as the proceeds of the property, sold by the de- 
ceased executor, had been, by him, converted into cash and 
notes, and inasmuch as the letters de bonis non, cum testamen- 
to annewvo of the complainant, had been granted to him before the 
Act of 18-45, the previously acquired right of the legatees and 
creditors, to an account with the deceased exeeutor or his 
representative, which had inured to them before the passage of 
the Act of 1845, could not, by it, be divested. 

[2.] In the view which we take of this Act, and of this ease, 
the right to an account, which the legatees and creditors had, 
was not divested, by the extension to the administrator de bonis 
non, of the same right. The right of the comp lainant, admin- 
istrator de bonis non, Kc. is to be exercised for their benefit, 
and is entirely coincident with their right. It is not a right 
hostile to, and in opposition to their interests. So far as any 
settlement has been made with these legatees and: ereditors, 
that has given to them a vested right; and with it, the Act au- 
thorizes no interference... But as to asscts or funds, not turned 
over or paid to them, the account and settlement sought, is, in 
legal contemplation, for their benefit and behoof; and in giv- 
ing a remedy for this, to the administrator de bonis non, cum 
testamento annexo, the Act interferes with no vested rights, 
and is constitutional. 

Judgment reversed. 


xv1-20 
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No. 22.—Groraz T. Lone, plaintiff in error, vs. JAMES H,. 
Lrewts, defendant. 


[1.] A declares against B, and says that it was agreed between them two, 
that he, A, should serve B as an overseer, for thirteen months, for $150: 
but does not say that the agreement was in writing. A’s evidence does 
not show whether the contract was in writing or not. B moves fora non- 
suit, on the ground that the contract is within the Statute of Frauds: Held, 
that this motion was well over-ruled. 

[2.] A nonsuit ought te be granted, if essential allegations in the declara- 
tion are not proved. 

[3.7 A new trial ought to be granted, ifthe verdict is contrary to the evidence. 


i eo in Hemy Superior Court. Tried before Judge 
Starks, January Adjourned Term, 1854. 


This was an action brought by James H. Lewis, against 
George T’. Long, on a contract stated to have been entered in- 
to between them, December Ist, 1850, by which it was agreed 
that Lewis should serve Long, as overseer, for and during 

the space of 13 months next ensuing, and that Long should 
pay him therefor, the sum of One Beuieod and Fifty Dollars. 

The declaration stated that plaintiff had performed his part 
of the contract, for more than three months, and was ready to 
have performed the whole, but was not permitted to do so by 
the defendant: wherefore, he claimed the One Hundred and 
Fifty Dollars, as agreed upon. 

The defendant filed pleas of the general issue, and that the 
contract was void, by the Statute of Frauds, as being a verbah 
contract, not to be executed within one year. 

The following is the testimony introduced on either side: 


FOR THE PLAINTIFF. 


James J. Mitchell, by interrogatories and direct examina- 
wes swore— 

. That he knew the parties, and the plaintiff was in the 

Pre mlcec of the defendant, as overseer; that Lewis worked 
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very hard, while in the employment uf defendant. He had a 
great deal of work done while he was in the employment: of 
Mr. Long; thought that Mr. Lewis was a very hard-working 
man; frequently heard the hands working late after night and 
before day, while they were under Mr. Lewis. 

2d. Heard defendant say that plaintiff was to live with him 
thirteen months for 3150. Mr. Lewis set in to oversee for 
Mr. Long, ut December, 1850, and quit there in March. 1851. 
Does not know exactly how long Mr. Lewis was in the employ- 
ment of Mr. Long, but thinks it Was over three months; did 
not know the cause why plaintiff quit defendant, but heard 
Mr. Long say he told his negro to tel! Mr. Lewis, if he was 
not going to.do better, he might leave, and he would employ 
somebody else. Knows nothing more that would benefit plain- 


uff. 
CROSS ANSWERS. 


1st. Heard the plaintiff say that he went out one morning, 
some two hours before day, in the new ground, to mend ip 
some brush heaps and log heaps; and after mending them up, 
he lay down by the fire and went to sleep. 

2d. That witness heard plaintiff say he could get along with 
defendant, if it was not for his family. 

3d. Never knew plaintiff to leave or neglect his business, 
while in defendant’s employment ; never heard any conversa- 
tion between piaintiff and defendant, about plaintiff staying. 
Do not know whether defendant wanted plaintiff to stwy wit 
him or not. Knows nothing more that would benefit defend- 
ant. . 

William A Lewis sworn, says: That defendant was to give 
plaintiff $150 for thirteen months’ services, commencing in De- 
cember, 1850, and ending in December, 1851. Plaintiff went 
to work with defendant; witness saw him at work there. 
Plaintiff quit defendant in March, 1351. In January, 1851, 
heard defendant say he was well pleased with plaintiff; that 
he was a very good hand. 
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Cross-examined, says: I had this conversation with defend- 
ant, in January, 1851; saw plaintiff in defendant’s employ- 
ment, in the latter part of March, 1851. Witness is plaintiff's 
brother. 

Cross-examined, says: I had this conversation with defend- 
ant, in January, 1851; saw plaintiff in.defendant’s employ- 
ment, ia the latter part of March, 1851. | Witness is plaintiif’s 
brother. ' 

William Berry sworn, says: That plaintiff worl:od for do- 
fendant, from December, 1850, until towards the spring there- 
after ;. was never in the plantation during the time, but fre- 
quently passed and saw plaintiff at work. He appeared to be 
getting along well; done as much work as I thought ought to 
have becn done. 

Cross-examined, says: I paid no particular attention to 
plaintiff’s conduct. Plaintiff appeared to be controlling the 
hands; saw him whipping a little negro in the field. 

John Johnson sworn, says: I have seen plaintiff at work for 
defendant, frequently, as I frequently passed ; thought they 
were getting along well, from the amount of work I saw done, 
for the number of hands; thought they were doing well; dont 
know when he left. 

Cross-examined, says: I recollect plaintiff coming one time, 
to where I was at work ; he was going to Mr. Campbell’s. I 
live about a mile from defendant's, and Campbell lives three 
miles from defendant’s.. It was, I think, in January, 1851; 
do not recollect his business: it was about the middle of the 
week. Plaintiff quit defendant and remaincd away several 
days, before he finally quit. 

Thomas Gallman sworn, says: I saw plaintiff at work for 
defendant, in December, 1850. Saw him at work, one time, 
in the rain. I thought, from what I saw, plaintiff was doing 
enough of work for the number of hands. I think plaintiff 
commenced work with the defendant in December, 1851, and 
worked thirteen months. Saw him at work twice. I went to 
get the defendant's steers, and worked in the place of one of 
the hands, until he went and got the steers for me. I thought 
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plaintiff was getting along well with his work. | In a conversa- 
tion with the defendant, he told me he had told one of the ne- 
groes to tell plaintiff, if he did not do better he might leave. 
He said plaintiff had left, and we were talking about his leav- 
ing, the way the conversation commenced. He said plaintiff 
had gone to sleep in the new ground. 

Christian Lewis sworn, says: Plaintiff and myself, - after 
plaintiff had left defendant, went to defendant. and told him he 
still wished to live. with him; defendant made no answer. 
This was two-or three davs after plaintiff left defendant. 
Plaintiff offered to leave it to men, and defendant said he would 
do right about it. Ido not rementber any thing further that 
was said. 

Cross-examined, says: Plaintiff had only been at my house 
two or three days, before I went back withhim. Saw another 
white man at work with defendant’s negroes, when we went 
back. Viaintif and myself went back to know whether de- 
fendant had employed him another overseer. I am not posi- 
tive to the time we went back. Plaintiff closed: 

The testimony of plaintiff beng closed, defendant moved to 
nonst: ¢ pleintifi— 

Ist. Because the contract proven in said case was void, it 
being 2 contract not to be executed in & year from the making 
of it. 

2d. Because plaintiff’s testimony proved that he left the 
empioyment of defendant, without any cause, at his own option 
and will. 

Which motion was over-ruled on both grounds, and defend- 
ant’s Counsel excepted. 

The Court ordered the case to proceed, andthe defendant 
introduced the following evidence, to-wit : 


TESTIMONY OF DEFENDANT. 
Martha M. Roundtree, by interrogatories on direct exami- 


nation, swore: That plaintiff was in the employment of deferfd- 
ant, as oversecr. Ile set in about Ist December, 1850, and 
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was in defendant’s employment until about 19th or 20th March, 
1851. He left about the time above mentioned. I heard the 
plaintiff tell defendant he wished to be off, and that defendant 
might look him out another overseer. The defendant asked 
his reasons for wishing to leave. Plaintiff said he could not 
please his family. Defendant said he did not employ ,him to 
please his family, but to attend to: his business. Defendant 
asked, him what was the matter—he said that defendant’s 
daughter, Mulissa C. Long, had complained of his work that 
day. Defendant told him again, that he did not employ him 
to please his family, but to attend to his business: and if he 
would make him sure of his services, he .would give his notes 
and as good security as there was in the district. Plaintiff 
answered, ‘ You may look out another man to attend to your 
business’, Defendant told him to bring him another man to 
attend to his business, for defendant said he knew of none 
worth employing, for the time had passed; all men engaged 
in that business, worth having, were employed. Plaintiff said 
he was going to leave any how, and.he would leave it to any 
two men what the time was worth that he had served. De- 
fendant told him he had not employed any two men to make 
his contract, nor would he employ any two men to break it. 
Defendant urged him to stay and carry out his contract. 
Plaintiff refused to do so. ‘This conversation took place on the 
19th of March, 1851. 

To cross-mterrogatories, she answers: She ‘has fully and 
particularly stated the whole of the conversation referred to in 
the answers to the second direct interrogatory. Defendant 
did not get angry—he spoke in a mild manner throughout the 
conversationj‘and persuaded plaintiff to stay his time out, for 
which he had set in. Did not hear defendant tell plaintiff that 
his wife had told him any thing about that day’s work. Wit- 
ness has answered, in the second direct interrogatory, all she 
knows about its being left to neighbors. Did not hear defend- 
ant tell plaintiff, if he did not do better, he might leave his 
employment. Did not hear defendant rave or swear. De- 
fendant did not say he would not pay him any thing for his 
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work ; but that he had not called upon his neighbors to make 
his contract—neither would he call upon them to break it. 
Did not hear defendant say that plaintiff should not stay after 
he had cleared his new ground, or Fayetteville Court. Heard 
defendant say, that if plaintiff left, he could not get in his new 
ground, and that it would injure him over two hundred dollars. 
Did not hear defendant say any thing about plaintiff having to 
leave. Did not hear plaintiff express a desire to stay all the 
year. Did not hear the defendant say any thing about need- 
ing the plaintiff after Fayetteville Court, or that he should then 
leave. Witness was frequently at defendant’s, at meal-time. 
Plaintiff was treated as one of the family. Did not hear plain- 
tiff say any thing about the family mistreating him, in order to 
drive him off. Witness is the daughter of the defendant— 
knows nothing of any mistreatment from the defendant and fam- 
ily, to run the plaintiff off. 

Knows nothing more. 

William Russell sworn, says: Plaintiff told me he had no 
objection to living with defendant; that defendant treated him 
well, and did not interrupt him in his work. This he told me 
before he left defendant’s, and afterwards. He also said he 
had come back to defendant’s, to live with him, and repeated, 
that he had nothing against Mr. Long. He said he could live 
with Mr. Long, in peace and quietness, forever. This last 
conversation was after he left defendant’s. Plaintiff had left 
him once before, and went back. 

Cross-examined: Had the second conversation with plaintiff, 
near my house, in the road, close to my gate. 

Alfred Stegar sworn, says: Plaintiff said, after he had quit 
the business of the defendant, that defendant did not want him 
to leave; that Mr. Long had treated him well—but he had 
left the defendant’s. This he repeated several times. 

Cross-examined, says: This conversation was in April, 1851. 
He said the reason he left, he could not get along with some: 
of the family. He said the old lady complained of him for 
getting up before day, and waking up the negroes before. day, 
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and going to work before day. This conversation I had with 
plaintiff, ‘was after he quit entirely. 

William M, Long sworn, says: I am defendant’s son, and 
acted as his agent in.employing plaintiff. The contract was: 
The defendant was to give the plaintiff $150, for 13 month's 
services; and if he did hot serve his time out, he was not to 
have any thing. I made the contract, under instructions from 
the defendant. Defendant has five hands under plaintiff; the 
hands, besides building a chimney, were chiefly employed in 
clearing land—30 or 38 acres cleared, but not feneed. Plain- 
tiff left the 19th or 20th of March, 1851. Heard thie old man 
Christian Lewis testify... In January, 1852, he and his son 
come back and offered to leave it to-men, te settle between 
plaintiff and defendant. Defendant refused to settle, by giv- 
ing his note; thinks this was the time referred to by said Chris- 
tian Lewis, in his testimony. : 

David Kuglar sworn, says: Defendant and myself made s 
contract for my son to oversee for him, on the 24th March, 
1851, until Christmas; and my son set in and overseed for de- 
fendant, until November of that year, and then quit by consent 
of defendant, to go to school, There never was any difficulty 
between defendant and witness’ son—they got along well to- 
gether. 

Wm. Reid sworn, says: Had a conversation with plaintiff 
about his leaving defendant—plaintif said defendant did not 
want him to quit, but he dic quit. 

Crogs-examined, says: plaintiff said he could not stand de- 
fendant’s family, that they mistreated him. He said Mrs. 
Long threw a shoe at him, and complained of him. He said 
defendant had sent a negro to tell him if he did not do better, 
he might quit. This conversation was after plaintiff had left 
defendant’s. Plaintiff said he and defendant could get along 
well together. | 

The testimony having closed, defendant’s Counsel asked the 
Court to charge the Jury, “that if the plaintiff and defendant 
mutually agreed to rescind the contract between them, that 
the plaintiff, in this form of action in said case, could not reco- 
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ver’’—which the Court; declined doing—to which refusal to 
charge, defendant’s Counsel excepted. 

The Court charged the Jury, as follows: 

If plaintiff and defendant entered into a contract, in which 
plaintiff undertook to oversee for the defendant thirteen months, 
and in consideration thereof defendant was to pay him $150, 
and if the plaintiff, pursuant to the agreement, entered 
into the service of the defendant, and faithfully performed the 
contract on his part, for severa] months, and was, while so en- 
gaged in the faithful execution of the contract, dismissed and 
discharged from the employment of the defendant, without just 
cause, and was, thercby, hindered from the completion of the 
service agreed on; then if you find, from the evidence, such a 
state of the facts as this, you will render a verdict for the 
plaintiff, for the fall amount agreed on by the parties, for the 
13 months’ service. 
the evidence, that the plaintiff voluntarily, without the assent 
of the defendant, abandoned the contract, and left his service 


Bui if you find the contract as above, and if you find, from 


without just cause, before the completion of the. term of service 
agreed on, then the plaintiff is entitled to recover nothing. 

I have been requested by defendant’s Counsel, to charge 
you, “that if plaintiff and defendant mutually agreed to reseind 
the contract, that the plaintiff, in this form of action, cannot 
recoyer.”” I must decline so to instruct you: but if, when the 
plaintiff left the service of the defendant, the parties mutually 
agreed to rescind the contract, then you will find for the plaintiff 
rateably, according to the time he actually’ served. Ifthe 
parties agreed to separate, then itis but right the overseor 
should be paid for the time he actually served, at the rate he 
agreed on. | 

The Jury found forthe plamuf’ One Hundred and Pift 
Dollars, and costs of suit. 

Whereupon, the defendant moved for a new trial, on the fot. 
lowing grounds : 


xvi-21 
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Ist. Because the Jury found contrary to evidence, and with- 
out evidence. bit otae . 

2d. Because the Jury found contrary to, the charge of the 
Court. | 

3d, Because the Court erred in not deciding that the con- 
tract proven in said case, was void, it being a contract in pa- 
rol, and not to be executed in a year from the making of it. 

4th. Because the Court erred in refusing to charge the Jury, 
that if the parties, to wit: plaintiff and defendant, mutually 
agreed to rescind the contract between them, that the plaintiff, 
in the form of action before the Court, could not recover. 

5th. Because the Court erred in not ordering a xon-suit, 
when moved by, defendant’s Counsel, after the testimony of 
plaintiff had closed. 

Which motion-was over-ruled by the. Court. 

Counsel for defendant excepted, and allege as error the va- 
rious rulings of the Court, as excepted to. 


McCune: Sreui, for plaintiff in error. 
Doyai: Speer, for defendants. 
By the Court.—Brnnina, J. delivering the opinion. 


The motion for a non-suit in this case, was put on two grounds: 
First, that the contract sued on, was one which was not “to be 
executed within a year from the making of it’, and yet was not 
in writing. Second. That “the ‘plaintiff's testimony proved 
that he left the employment of defendant without any cause, 
and at his own option and will.” 

{1.] As to the first ground, it is sufficient to say, that it does 
not appear, from the declaration, or the proof, that the contract 
was not in writing. The contract may have been in writing. 
And as an illegal act is not to be presumed, it is not to be pré- 
sumed that the contract was not in writing. (2 Saund. Pl. 
and Hv. 126.) 

‘Fhis ground, therefore, was not sufficient to support the mo- 
tion. 
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As to the second ground : 

The only “cause” which the defendant in error, by his proof, 
showed for failing to perform his part of the contract, was this 
saying of the plaintiff in error, in conversation with the wit- 
ness Gallman: “In a conversation with the defendant, he told 
me he had told one of the negroes to tell plaintiff if he did not do 
better, he might leave.” The witness added, “* He said plain- 
tiff had left, and .we were talking about his leaving, the way 
the conversation. commenced. He said plaintiff had gone to 
sleep in the new ground.” This is all the cause. , And this is 
not enough. 

First. It does not appear that the negro ever delivered the 
message. Second. The message, if delivered, imported a -per- 
mission—not a command—a permission to leave, if. he, the 
overseer wished to leave—in other words, imported a willing- 
ness on the part of the employer, to cancel the agreement. 
Third. But a willingness to cancel it, only on condition—on 
the condition that the overseer “did not do better.” The em- 
ployer having reference, doubtless, to the overseer’s having 
“gone to sleep”, and in the new ground. If the overseer 
was willing to do better than going “to sleep” in the new 
ground showed him to be doing, the employer was willing for 
him to stay; and in that case, the 7 did not offer the 
overseer the option of a rescission. ® 

This evidence did not make out the allegations of the over- 
seer in his declarations—the essential allegations that he was 
ready to perform his part of the contract, but was not permit- 
ted to perform-it by the employer. On the contrary, it dis- 
proves these allegations.. It shows that the overseer left his 
employer in such a way, as at the very least, to deprive him- 
self of all claim on the employer for any pay, except for the 
time he hdd stayed with the empioyer. But his suit was for 
pay for the.whole time—was for the full amount agreed to be 
paid him for the service to be rendered for thirtecn months, 

[2.] This beg so, the second ground of the motion for a 
non-suit was good, and the non-suit on it ‘should have been 
granted. 
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Was the verdict contrary to the evidence? This was one of 
the grounds of the motion for a new trial. 

{3.] We think it was.. Weak as was the case of the plain- 
tiff below, as made by-his evidence, it was rendered still weaker, 
if that were possible, by the evidence of the defendant. 

According to the evidence of the defendant, the defendant 
“did not.want him (the plaintiff) to quit, but he did quit ;” 
and according to that. evidence, the defendant “treated him 
well.” According to that evidence, his reason for Jéaving his 
employer was, that “he could not get along with some of the 
family.” But that evidence shows nothing in the. conduct of 
any of the family, sufficient to prevent him from performing 
his, part of the contract. | 

As tothe ground with respect to the Statute.of Frauds, the 
same thay be said of it that was said of the same ground in the 
motion for a non-suit. There is nothing in the evidence to 
show that the contract was not in writing. 





No. 28.—GreEn,.Tracy & Co. plaintiffs in crror, vs. Bryan 
Txcram et al., defendants. 


[1,] The allegations.of a bill, which state that a firm, “ or sorte of the mei- 
bers composing said firm,” had obtained control of certain fi. fas. and done 
certain acts complained of, are too loose and uncertain. ' So is the alterna- 
tive, allegation, that ‘‘some of the firm had obtained control of said fi. fas, 
by purchase or otherwise.” So, too, the averment, that said fim bought 
“ the same, cither for PR; or after his death.” For a similar reason, the'state- 
mentis inaceurate, that “ to some’of these 7. fas: and jedgments: the defend- 
ants have not procured formal assigaments.” In like manner, the allega+ 
tion, that “ most of the 7, fas, and judgments, so, boughs and controlled. are 
against said R, jointly with others,” &e. is very loose, as not admitting ofa 
practical issue. 


[2fp Where G T & Co! made a bona fide jurehase of property, against which 


there are judgment Nets, and before or afterwards, purchased or got, con- 
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trol of those judgments, and subsequently caused- them to be levied on other 
property of the defendant in ff. fa. and the same was sold and brought into 
Court by the Sheriff, and claimed by younger judgment creditors: . J/edd, 
that at'the instance of these younger judgment creditors, a Court of Equity 
cannot properly compel G T & Co..to satisfy their older fi. fas: out of the 
said property, purchased by then. 

[3.] Where property, subject to such older judgments, belonged toa. firm of 
which the defendant in 7’. jv. was a member, was liable to pay the debts of 
said firm, and was also claimed as the private property ofthe survivor of 
said firm: ded, that ine survivor is in the position of one who has a fund 
ia his hands, on which there dre two liens or claims, and that in Equity, 
he would have the right to insist, that these older fi. fas. should be turned 
upoaoa fund in Court, the individual property of the defendart in fi. ‘fa: 
Heid, aiso, that ifon sueh fund there was the lien of younger judgment cred- 
itors, then, inasmuch as both the surviving partner and these younger 
judgment creditofs, sustained to it the relation of innocent claimants, with 
equal equities, a Court of Chancery could not properly interfere between 
them. 

[4.] An allegation. that such older judgment creditors have not only laid by 
and neglected to enforce: their. rights, but have allowed money, to a large 
extent, to be raised from the defendant in #. fa. by younger judgment cred- 
itors, where there is 10 charge of fraud or collusion, or advantage gained by 
the older plaintiffs in fi. fi. amounts toa charge of simple negligence, and 
a Court of Chancery cannot treat such negligence as a satisfaction of the 


debt. 


In Equity, in Bibb Superior Court. Decided by Judge 


i 
Powers, January Term, 1854. 
J ’ 


This was a bill filed by Brown and Diinick, merchants in N. 


York, against Greon, Tracy’ & Co. of Macon, setting-forth, in 
subsiance, the following facts, viz: that at November Term, 
1852, ¢omplainwits obtained judgment against Samuel J. Ray, 
for $5078 86. with SG61 62 interests upto the 14th Novem- 
ber, 1842, upon which execution issued. 

That ‘the said Ray dicd on the Lith January, 18538, and that 
soon thereafter. Cennsel of — delivered said fi. fa. 
to the Sheriff of Bibb County, »with instructions to levy the 
same on all Ray's propertty aiid negroes, and one half interest 
in the Georgia ip jah incinding types, &e. &. ‘But that 

said levy was not made antl 2 Sth Ware a‘ 1853, when the ‘said 


] uid defend: who bought said 


half : interest was Gaimed by s 


Ales, 
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half interest (if at all) after the death of said Ray, from his 
formerpartner in the printing business, Thomas L. Ross, and 
after said notice to levy on the same, and with knowledge of 
said instructions. That said claim is still pending ‘and undis- 
posed of in said Court. 

That said firm of Green, Tracy & Co. or some of the members 
composing said firm, having obtained control, by purchase or 
otherwise, of amumber of the oldest ff. fas. against said Ray, 
(naming them) caused the same to be levied.on the said negroes 
of.said Ray, which had been pointed out as aforesaid, by the 
Counsel of your orators, and which negroes were on the 
day of 1853, sold by the Sheriff, under the levies so made 
of the fi. fas. controlled by Green, Tracy & Co. the proceeds of 
which sale, viz :,$1808 90 is now impounded by order of Court, 
for distribution. That at May: Term, 1853, of said Court, 
Counsel for complaintnts moved said Court to order said fund 
to be paid to complainants’ ft. fe. which was opposed by Green, 
Tracey & Co., thus clainiing the same on their older fi. fus..as they 
had a superior lien. Complainants charge that this would be 
unjust, for the following reasons : 


1. Because the said oldest fi. fus. are of dates prior to the 
partnership of said Ray and Ross—priot.to which partnership 
the said (reorgia Telegraph was the sole property of said Ray, 
and as such, subject to,the lien of the fi. fas.-so controlled by 
Green, Tracy & Co. ; -and of sufficient value to pay off said fi. fas. 
—whereas the fi. fa. of complainant: has been obtained since 
said partnership and the said Georgia Telegraph was the joint 
property of Ray & Ross—and said firm is much indebted— 
and that said partnership property is not liable to be sold for 
the individual debts of said Ray, until the debts of Ray & Ross 
are, paid. ° 











2. That Green, Tracy & Co. not only have a lien on two 
funds, and complainants only on one (to wit: the fund im Court) 
and not on the Georgia Telegraph; but that Green, Tracy & Co. 
have recgived and are now in possession of said Georgia Tele- 


graph, which is sufficient to satisfy their claims—that this is, 
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in Equity and.Law,a satisfaction of their claims—and that the 
judgments should be satisfied in full. 

That Ray died insolvent, and withfull inaiwledie of this in- 
solvency, said'Green, Tracy & Co. orsome of said firm, bought 
up a part, of said fi. fas:.and complainants ask a discovery of 
which, and: that.to'some of snid fiifas. they may not ‘have for- 
mal transfers. 

That, most of the-f.. fie: so bought up, are-against said Ray, 
jointly, with others: and that the fund in Coin t, was raised 
from the individual property of said Ray; and that it would be 
inequitable for them to receive any part of the fund, in-Court, 
or more than they paid for said fi. fas.;, for complainants be- 
lieve that Green, Tracy & Co., bought the same, eitherfor Ray 
or after his death, with full knowledge of the insolvency of 
Ray’s estate; and the rightsand liens of his other creditors. 

Complainants say, that on some of the fi. fas: payments have 
been made, which are. not eredited on.them: and that they 
may be required to discover the payments; and to whem, and 
amounts, and that they may be‘credited. ‘Complainants believe 
that if the said fi. fas. had been pressed, heretofore, they could 
have been collected. But that the plaintiffs therein have laid 
by and neglected to do so,,and have allowed large amounts of 
moncy, raised from said Ray’s property, to be applied to ju- 
nior liens and fi. fas. ; and that so far as complainants are con- 
cerned, this amounts fo a satisfaction of the fi. fas. of Green, 
Tracy & Co. or a satisfaction, pro tanto. 

The bill prayed that defendants be enjoined from pursuing 
the fund, and that their fi. fas, be satisfied. 


Por, Mrnter’& WAu1, for plaintiff in“error. 
WuittLe & Rurwerrond, for defendant in error. 
By the Court.—Starvus, J. delivering the opinion. 


{1.] The structure of this bill is very objectionable. Most 
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of its allegations are inaccurate, loosé: and uncertain ; -and ve 
ig shown as follows: 

1. It.is alleged that ‘said firm of Senin Trnoy & rg or 
some. of the members, composing saved form”, had obiained con- 
trot of a number, of the. oldest f- fas, and judgments against 
said Ray.. ‘This. alternative. statement ‘must. have .reference, 
both-to the firm and to individual members ther reof; no- other 
reasonable signification can-be given to the words; or some of 
the members composing said firm; for-if it had: been intended 
to allege, that some of the:members, in this behalf, acted for 
the firm and not for.themselves, then there would havé been 
no necessity to have made the statement’ in the alternative— 
as the acts’ of those membefs would have been the acts of the 
firm. The allegation is thérefere defective. We learn from 
elementary works on this subject, that “if fwo plaintiffs sue, 
and the bill allege that the title was in oné pr other of them, in 
the alternatiye, it would. be-demurzable, not only for uncertain- 
ty, but; because it shows that there must,-necessarily, be a mis- 
joinder of the plaintiffs’: So. where two defendants’ are sued 
in:the alternative, for)a precisely similar reagon, the pleading 
mast he bad, “(1 Story, wq.§ 910.) 

2. The bill goes on’ ‘to,allege that said firm of Green, Tracy 
& Co. or some of them, had obtained-controbof said “fj. fas. 
“either by purehase, or otherwise’ : Insiuuating, by another 
altctnative statement that these fi. fas, migit have beer obtained 
by covinous.arrangement, This loose and uncertain allegation, 
is also objectionable. me 

In the case of Cresset-as. DKilton (1 Ves. Jre 449, 8 Pls C. 
(% 480) bill had heer filed to, perpttuate testimony to’a right 
of common, and of way; and it,stated that “the tenants, owners, 
and occupiers of the lands, and mright thereof or otherwise, have, 
from time immemorial, had.the right of way,” &c. _ Upon demur- 
rer, Lord. Thurlow said, “you havé not stated whether the 
right of way is‘appurtenant.or appendant to the land, &c. that 
you holt; and you state it loosely, that you have suchas belongs 
to your state or otherwise; so that your bill is to have a com- 
mission to try any right of common whatever’. ‘To like pur- 
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port, see judgment of Lord Keeper North, in Gell vs. Hayward, 
1 Ver. 812. 

3. For a similar reason is the statement objectionable, that 
complainants believe defendants “bought the same, either for 
Ray, or after his death, with a full knowledge of his insolvency,” 
Ke. 

4, The bill also states, that “it may be that to some of said 
fi. fas. and judgments, they, the defendants, have not procured 
formal assignments and transfers,” &c. And also, “on some 
of the fi. fas. and judgments, so bought and controlled by said 
Green, Tracy & Co. there have been payments made, which are 
not credited”; and they pray that the defendants may be com- 
pelled to disclose the payments, Xe. 


These, too, are inaccurate and uncertain averments, and ob- 
jectionable on similar principles to those above stated. 


In Ryves vs. Ryves, (5 Ves. 348,) where a bill was filed for 
a discovery of title deeds, and for the delivery of the possession 
of the lands to plaintiffs, &e. “upon a loose allegation, that 
under some deeds in the custody of the defendants, the plaintiff 
was entitled to some interest, in some estates in their possession, 
but without stating what the deeds were, or what the property 
was to which they applied, a demurrer was allowed”. 

5. Again—we find the allegation, “that most of the fi. fas. 
and judgments, so bought and controlled, are against said Ray, 
jointly, with others,” &c. Touching a similar allegation in the 
bill, which was filed in the case of McGehee et al. vs. Jones, 
(10 Ga. 137,) this Court has said, that “no practical issue could 
be formed on it. He does not aver that the executor has-no 
assets to pay the damages: he says, he has not in hand, suffi- 
cient for that purpose; and adds, that most of the assets have 
been paid out or distributed. There is no certainty in this 
averment’’. 

{2.] But, if we take such statements as do appear in this bill, as 
the complainants’ case, without objection for uncertainty, we 
strongly incline to think that the prayer cannot be granted. 


XVI-22 
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According to such showing, what is their equity, as to the 
interest in the properties of the Telegraph Office (which was 
one half of said properties,) purchased by defendants? 

The bill shows, that the purchase which they made of this 
property, was a bona fide purchase. It makes known the fact, 
that their fi. fas. were the oldest against this property, and that 
it was liable to these, and to the firm debts of Ray & Ross, 
which may have existed at the time of its purchase. It, per- 
haps, shows that they had used diligence and consulted thrift, 
getting control of the superior liens against the property; and 
then having control of these liens, purchased the property. If 
this were a bona fide purchase, however, and Green, Tracy & Co., 
have paid a consideration to Ray & Ross, or the estate of Ray, 
for the same, how can a Court of Equity compel the former, 
for the gratuitious benefit of others, now to lose a benefit, fair- 
ly gained by them in the due course of trade, by forcing them, 
as it were, to satisfy their own executions out of their own pro- 
perty ? 

It would seem that the very statement of the simple question, 
should be sufficient to constitute its own answer. 

‘The maxim, “Sie utere tuo ut alienum non laedas” was 
invoked by the Counsel for the complainants, as opposed to the 
use which these defendants were making of their rights, as judg- 
ment creditors, here. We do not understand how this maxim 
can be made applicable to such a case, and we think it cannot 
be made applicable unless, possibly, where there was a distinct 
and accurate averment that these older fi. fas. had been pur- 
chased at a discount. In such case, perhaps, if the fact were 
distinctly set forth, a Court of Equity would not permit the 
legal title of the complainants, to the whole of the executions, 
to be used, as against the fund in Court, to the injury of the 
younger judgment creditors. 

We may also add, here, that if there were a distinct allega- 
tion in the bill, to this effect, and the prayer was not that these 
older fi. fas. be enjoined, and be entered satisfied, but that in 
consideration of this fact, they be allowed to recover only pro 
tanto, this would present a different case—such a case as was 
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referred to in the books cited by the Counsel for the complain- 
ants. 

As the case is presented, it is a simple question of right, be- 
tween two sets of judgment creditors, to a given fund. One 
set, only, of them can have the right. If Green, Tracy & Co. 
have that right, the complainants cannot have it. Ifthe for- 
mer have the right, they are entitled to the fund. And to in- 
sist, that if they are thus allowed to get the fund, they will be 
doing wrong, and injuring others, is, as it impresses us, like 
insisting, that by doing what is right, they will be doing what 
is wrong. 

[3.] What, in the next plaee, is the equity presented by the 
bill, as to the half interest in this printing office, retained by 
Ross? The bill alleges that this, his interest, is subject to 
these older fi. fas. owned by the defendants; and it has been 
insisted, that the defendants should be compelled to have the 
same subjected to the payment of their executions. Now, ac- 
cording to the bill, this interest is subject to these older fi. fas. 
—subject to the debts of the partnership of Ray & Ross, and 
is the private property of Ross. Thus, the latter is shown to 
be in the position of one with a fund in his hands, on which 
there are two liens or claims; and certainly, if the first of these, 
(as stated above) were being pressed against the property, he 
would have the right to insist, that in Equity, the plaintiffs in 
fi. fa. should be turned away, and compelled to go against a 
fund of Ray, which was his individual property—which is the 
character of the fund raised by the sale of these slaves. 

If the reply be, that on this latter fund, too, there is another 
lien, viz: the lien of these complainants’ judgments, the answer 
is, that this only shows, that these complainants, as well as 
Ross, as to this fund, are in the attitude of innocent claimants, 
with equal equities; and between such, a Court of Chancery 
will not interfere. 

We may add, here, that if Ross’ interest could be, by this 
bill, subjected to the payment of these fi. fas. he would be a 
necessary party to the bill. . 

[4.] As to the allegation, that the defendants, as plaintiffs 











172 SUPREME COURT OF GEORGIA. 


The Mayor, &c. vs. Shaw. 








in these older fi. fas. “have not only laid by and neglacted to 
enforce their rights, and the collection of their money, but have 
allowed’ money, to a large amount, raised from said Ray, by the 
Sheriff, either by sales or otherwise, to be applied to the pay- 
ment of junior liens” &c.; it is the opinion of this Court, that 
the same presents no equity. There is no charge of fraud or 
collusion, or advantage gained by this conduct—nothing more 
than simple negligence; by which, so far as this statement 
shows, no one but the complainants, themselves, suffered. We 
know of no rule of Law or Equity, which will make this a satis- 
faction of the debt. 
Judgment reversed. 





No. 24.—Tue Mayor anp Councit or Macon, plaintiffs in 
error, vs. Harvey W. Smaw, defendant. 


[1.] The Mayor and City Council of Macon, in accusing, trying and dismis- 
sing their Marshal, under and by authority of their charter and ordinances, 
upon a charge of malpractice in office, or neglect of duty, by gambling in 
said city, were acting in the character of a Judicatory, in the sense in 
which that term is used in the Constitution of our State; and the writ of 
certiorari to the Superior Court, lies in such a case. 

[2.] Our Judiciary Act of 1799 refers only to the writ of certiorari, as issuing 
to the Inferior Court preper, (meaning our County Court, composed of five 
Justices,) and the 20 day’s notice, by that Act required to be given, has ap- 
plication to such Court only. , 

[3.] The crime of gambling in the City of Macon, by the Marshal, does not 
constitute such malpractice in office, or neglect of duty, as was contempla- 
ted by the 3d section of the amendment to the Charter, passed February 
22d, 1850. 


Certiorari, in Bibb Superior Court. Decided by Judge Pow- 
ERS, May Term, 1854. 
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Grorgia—Bibs County: 

Be it remembered, that on the fifth day of June, 1854, du- 
ring the regular term of the Superior Court of said county, 
His Honor, ABNER P. Powers, one of the Judges of the Supe- 
rior Courts of said State presiding : 

The petition for certiorari, of Harvey W. Shaw vs. The May- 
or and Council of the City of Macon, came on to be heard ; 
and Counsel for both parties having announced themselves 
ready, argument was had upon the said petition for certiorare 
and statement of facts, as agreed upon by Counsel, as follows, 
to-wit : 


Strate or Grorg1a—Bixp County: 
To His Honor, Abner P. Powers, one of the Judges of the 


Superior Courts: 

The petition of Harvey W. Shaw sheweth, that heretofore, 
to-wit: on the third day of June, inthe year 1853, at a regular 
meeting of the Honorable the Mayor and Council of the City 
of Macon, held at the Council Chamber in said city, the fol- 
lowing Preamble and Resolutions were agreed and passed by 
said body, to-wit : 

Wuereas, It has been represented to the Mayor and Coun- 
cil that indictments have been returned by the Grand Jury, at 
the last term of Bibb Superior Court, against Harvey W. 
Shaw, Chief Marshal, and Henry J. Caoper, Deputy Marshal 
of the city, for gambling; and whereas, Council have reason 
to believe that said offence, if committed, was committed within 
the corporate limits of thé city : 

Resolved, That Council will proceed, at the next regular 
meeting of the Council Chamber, to-wit: on Friday next, the 
10th of June, 1853, at four o'clock in the afternoon, to inves- 
tigate the said charges, and to put said Harvey W. Shaw and 
said Henry J. Cooper, on their trial for the same. 

Resolved, That the Mayor is requested to have the proper 
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notices served upon said Harvey W. Shaw and said Henry J. 
Cooper, requiring cach of them to appear, then and there, to 
answer said charge. 

Resolved, That the Mayor is requested to have the witnesses 
who appeared before the Grand Jury subpeenaed, to be in at- . 
tendance at said time and place. 

And petitioner further showeth, that in pursuance of said 
resolution, your petitioner, on the 7th day of said month, was 
served with a notice, of which the following is a copy: 


GrEORGIsA—Bibs County : 
City of Macon to Harvey W. Shaw, Marshal: 


You are hereby required, personally, to be and appear at the 
Council Chamber in said city, at 4 o'clock P. M. on Friday 
next, to answer to charges preferred against you. 

A. R. FREEMAN, e.c. 

June Tth, 1853. 


And petitioner further showeth, that afterwards, to-wit: on 
the 10th day of said month, petitioner appeared, in obedience 
to said summons and notice, at the time and place therein 
mentioned, before the said Council then in session; when, on 
motion of Alderman Holt, a member of Council, the regular 
business was suspended until the investigation of the charges 
against the Chief Marshal was disposed of. 

And on motion, it was agreed by Council that Messrs. Poe, 
Nisbet & Poe, as Counsel for said corporation, and Messrs. 
Lanier & Anderson, Robert A. Smith, Hall & Carey, and 
Stubbs & Hill, as Counsel for said Harvey W. Shaw, be permit- 
ted to occupy seats within the bar, to conduct the prosecution 
and defense of said case. 

Whereupon, the said Shaw was asked if he was ready to an- 
swer the charges preferred against him, when petitioner, by 
his Counsel, answered ready. The proseeution announced 
ready, and was proceeding to swear and examine certain wit- 
nesses hereinafter mentioned, when Counsel for defendant, 
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your petitioner, objected to any evidence being given to prove 
the charge preferred, on the ground that the said Mayor and 
Council had no jurisdiction to try your petitioner for gambling ; 
that such offences were cognizable and triable, alone, in the 
Superior Courts of the State. 

Counsel for the prosecution then verbally announced that it 
was not proposed to try defendant, your petitioner, for an of- 
fence against the State laws, but for a violation, by gambling, 
(he being the Chief Marshal of the city.) of the charter and 
ordinances of the City of Macon; and consequently, for mal- 
practice in office and neglect of duty. 

At this stage of the trial, for the purpose of discussing said 
question, whether gambling within the corporate limits of the 
City of Macon, by the Chief Marshal of the said city, during 
his term of office, amounted to malpractice in office, and neg- 
lect of duty, under the charter and ordinances of said city, de- 
fendant, by his Counsel, for the sake of the argument, admit- 
ted the fact of gambling within the city limits, during his term 
of office as Chief Marshal; and after argument had, it was 
decided and adjudged that gambling by the Chief Marshal of 
the city, within the corporate limits of said city, during his 
term of office, did amount to malpractice in office, and neglect 
of duty. 

Counsel for defendant then objected to be tried upon the 
charges thus preferred, upon the following grounds :’ 

Ist. Because defendant was elected by the people, and not 
by the City Council: he ought, therefore, to be tried in sol- 
emn form, and not dealt with summarily ; that he had no no- 
tice of the charges thus preferred, and therefore, no opportu- 
nity of defence ; and the said charges were wholly different to 
the charge to which he had announced himself ready to.answer, 
as set forth in the resolution specifying charges; and that he 
was not charged or notified in writing, then or previously, that 
he would be put on his trial for malpractice in office, or neglect 
of duty. . 

2d. Because he had no notice of any distinct offence or of- 
fences of gaming ; nor was he called on to answer the charge 
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of any distinct case or cases—when and where done, or what 
game or games played, but to answer the charge of gaming, 
generally. oun 

3d. Because gambling by the Marshal, within the city lim- 
its, is not, in any sense, a violation of the city charter or ordi- 
nances, but a violation of the Penal Code, and cognizable and 
triable alone in and by the Superior Court. 

4th. Because gambling by the Marshal, within the city lim- 
its, is neither, in any sense, malpractice in office nor neglect 
of duty, according to the charter and ordinances. 

5th. Because there is nothing contained in the charter, nor 
in the ordinances, nor have instructions, of any kind, ever been 
given to said Shaw, upon assuming the duties of his office or 
since, notifying him that he would be held amenable to Coun- 
cil, in any shape, for gambling. 

6th. Because, under the city charter and ordinances, the 
Marshal, being elected by the people, can only be tried or dis- 
missed by the Council, on the grounds, viz: malpractice in of- 
fice or neglect of duty—and that gambling is neither the one 
nor the other. 

All which objections, the Mayor and Council over-ruled, and 
proceeded with the trial. 

Counsel for the prosecution swore the following named wit- 
nesses, to-wit: John Chain, Eliphalet E. Brown and Victor 
Menard, and proposed to introduce the said John Chain and 
Eliphalet E. Brown, who had not been before the Grand Jury 
as a witness against said Shaw or Cooper. Counsel for defend- 
ant objected, on the grounds that the resolution of Council, 
calling upon said Shaw to answer the charge of gambling, 
having provided that certain witnesses, who had testified be- 
fore the Grand Jury, should be subpoenaed to appear before 
the Council to testify against Shaw; and no provision having 
been made for the subpoena of other witnesses, said Shaw had 
a right to expect that no other would be produced; and the 
same tended to entrap him and embarrass his defence. 


The objection to the witnesses was over-ruled, and the fol- 
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lowing is the testimony—and the only testimony, of any kind 
—introduced by the prosecution : 

Victor Menard, John Chain and Eliphalet E. Brown, being 
duly sworn, all testified that they saw Harvey W. Shaw, the 
principal Marshal of the City of Macon, gambling for money 
on the Sabbath, being the Sabbath before the May Term of 
Bibb Superior Court, 1853, within the corporate limits of the 
City of Macon, and during his present term of office as prin- 
cipal Marshal. 

After closing the testimony, Counsel for the defendant then 
moved his discharge, on the following grounds: 


Ist. Because no malpractice in office, and no neglect of duty, 
had been proven. 

2d. Because no notice to the Marshal, on the part of the 
the Mayor or any member of the Council, although they knew 
of such offence within the limits of the city, to prosecute for 
the oifence of gambling, has been or could be proven to have 
been given; and because such notice is necessary, under the 
ordinances, before the Marshal is liable for the neglect of 
duty. 

The question was then put, whether Harvey W. Shaw, prin- 
cipal Marshal of the City of Macon, had been guilty of the of- 
fence of gambling, within the corporate limits of the City of 
Macon, during his term of office—which was unanimously deci- 
ded in the affirmative. 

It having been decided as above stated, that gambling, with- 
in the corporate limits, by the principal Marshal, amounted to 
malpractice in office and neglect of duty, under the city char- 
ter and ordinances, the Council retired to deliberate what ac- 
tion they should take in the premises. Whilst discussing the 
questions made, a resolution was moved and agreed to by said 
Mayor and Council, restricting all debate, on the part of Coun- 
sel for the prosecution and defence, to one specch on each side, 
on any single point that might be made, or might arise, in the 
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subsequent stages of the said trial; to which, Counsel for de- 
fendant excepted, on the ground that the same crippled the 
defendant’s defence. 


The Mayor and Council then retired in secret council, with 
closed doors, in the room of the Clerk of Council, and after 
remaining out for the space of one half hour, returned to the 
Council! Chamber—when his Honor then read the following 
resolution, (the same resolution having been prepared by said 
Mayor and Aldermen, in said secret council, and then publicly 
agreed to and passed, to-wit:) having first allowed said Shaw’s 
Counsel, private perusal of said order, and opportunity to show 
cause, if any they have, why said order should not be made the 
order of Council, and publicly passed ; and after said showing, 
on the part of Shaw, said order was publicly admitted to Coun- 
cil for their action, and unanimously adopted, as their order 
and decree, in said case: 

Resolved, That in the opinion of the Mayor and Council of 
the City of Macon, the Marshal, Harvey W. Shaw, in this 
city, in being guilty of the offence of gambling within the cor- 
porate limits of said city, has been guilty of malpractice in of- 
fice and neglect of duty; and it is considered and adjudged, 
by the Mayor and Council of the City of Macon, that Harvey 
W. Shaw is hereby dismissed from the office of Marshal of the 
City of Macon. 

To all which proceedings your petitioner objected. 


And your petitioner further shows, that at the next regular 
meeting of the said City Council, to wit: on the 17th day of 
June aforesaid, your petitioner, by his legal Counsel, before the 
minutes of the said last meeting were confirmed, moved said 
Mayor and Council to reconsider their said proceedings against 
vour petitioner; and in support of the same, presented the fol- 
lowing petition, signed by your petitioner: and also another, in 
support thereof, signed by two hundred and seventy citizens, 
who constitute a majority of all the voters of said city, under 


the charter and ordinances thereof. to-wit : 
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To the Mayor and Council of the City of Macon : 


The petition of Harvy W. Shaw, late Marshal of the said 
city, respectfully showeth : 

That your Honorable Body, having ai the last meeting of 
Council, passed a resolution demining your petitioner from the 
office of Marshal, for reasons therein cortained, as a last resort, 
and with the hope that the action of your body might be recon- 

sidered before the minutes of the last meeting are confirmed, 
he has referred his case to the citizens indivic tually ; ; and prays 
that the memorial he now pr esents, signed by a majority of all 
the voters of the city, may be examined and acceded to, and 
that on account of the defendant’s condition; of petitioner’s 
family ; on account of the wishes of a majority of the citizens 
as aforesaid, under their own hands in said memorial; and on 
account of the fact that your late action would throw. him out 
of business, at a time when he could not expect other means 
of support for the balance of the year, he prays that your 
Honorable Body would reinstate him in office for the balance 
of the term for which he was elscted. On his pavt, he promis- 
ing faithfully, and to the bes: of his 8 power, to discharge the du- 
ties of Marshal; to demean himself, in all respects, in such 
manner as the Marshal is expected to do; that he will not 
gamble, himself, nor give any aid or countenance to it in other 
persons ; and that he will faithfully prosecute all offences which 
may come to his knowledge, under such directions as Council 
may give him, or the ordinances require him to do. 

All this he is prepared to bind himself in a bond, with good 
security, to do and perform. And your petitioner will ever 
pray, &c. 

HARVEY W. SHAW. 

June 17th, 1853. 


State oF Groreta, Birz Counry—City of Macon: 


We, the undesigned, citizens of Macon, petition the Honor- 
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able the Mayor and Council of the City of Macon, to reinstate 
Harvey W. Shaw, the late Marshal, in his office for the balance 
of the term for which he was elected, he giving good bond and 
other assurances to Council, that he will not participate in, or 
give countenance to gambling, in any shape or form, during 
the balance of his term. 

Signed by the citizens aforesaid. 

June 15th, 1853. 


(The original petition and signatures are thereto attached, as 
part thereof.) 


On hearing which memorials, Council proceeded to confirm, 
and did confirm, their proceedings in the premises, by which 
your petitioner was dismissed from his said office as Marshal; 
and a new election was therefore ordered, the said Council hav- 
ing before confirming said minutes, permitted said defendant’s 
Counsel to file his bill of exceptions to the action of Council in 
the premises. 

Whereupon, your petitioner, by his Counsel, filed the follow- 
ing Bill of Exceptions, protesting against the action of said 
Council in the premises, which were over-ruled by said Council: 

(For first six grounds see page 4.) 

7th. Because the resolution of Council, calling upon said 
Shaw to answer the charge of gambling, having provided those 
certain witnesses, who had testified before the Grand Jury, should 
be supcenaed to appear before Council, to testify against said 
Shaw, and no provision having been made for the subpoena or 
introduction of other witnesses, said Shaw having the right to 
expect, and did expect, that no other witnesses would be pro- 
duced against him; and that Council had, in admitting such 
other witnesses as the same, tended to entrap defendant and 
embarrass his defence. 

8th. Because no malpractice, nor any neglect of official duty, 
had been charged or proved. 

9th. Because no notice to the Marshal, on the part of the 
Mayor or any member of Council, although they knew of the 
existence of such offences within the city limits, to prosecute 
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for the offences of gambling, has been or could be proven to 
have been given; and because such notice is necessary, under 
the ordinances, before the Marshal is liable for neglect of duty. 

10th. Because Council, after allowing said Shaw to make 
full defence by legal Counsel, and during the prosecution of the 
case, and while one of defendant’s Counsel was addressing the 
Council in the case, passed an order restricting all debate by 
Counsel to one speech on each side, in the after stages of said 
trial, upon any one point—thereby embarrassing his defence. 

11th. Because, since the action of Council in the premises, 
and the publication of their said proceedings, under their au- 
thority, in the city papers, and before the confirmation of the 
proceedings at the next meeting of Council, (according to the 
rules) the Council have been instructed, by a majority of all the 
votes in said city limits, by’ a memorial presented by them at 
said next meeting of Council, to reinstate said Shaw in office 
on certain conditions, which ‘he then and there agreed to per- 
form, and to which no objection was made; and that it was 
error in the Council to confirm their said proceedings, and order 
a new election, under the new circumstances of the case. 

And your petitioner avers that notice has been given to the said 
Mayor and Council of this application for certiorari, and that 
he has not given any bond and security nor paid any cost, 
neither being required of him. 

Whereupon, petitioner alleges error in the said Mayor and 
Council in the premises, upon all points taken and hereinbefore 
fully expressed and set forth. Therefore, to the end that said 
errors may be corrected, and justice done to your petitioner, 
may it please your Honor to grant to your petitioner, the State’s 
writ of eertiorart, directed to the Mayor and Council of said 
City of Macon, requiring them, through their proper officer, to 
copy and send up the proceedings in said case, to the next term 
of the Superior Court to be held in and for said county. And 
may it please your Honor to grant unto your petitioner a new 
trial in said case, or such other order as may seem to your 
Honor proper in the premises, and in conformity to the prin- 
ciples of law and justice; and that in the mean time, all pro- 
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ceedings by said Council be stayed. And as in duty bound, 
your petitioner will ever pray, Xc. 
LANIER & ANDERSON. 
HALL & CAREY. 
STUBBS & HILL. 
ROBERT A. SMITH. 


CounciL CHAMBER, JUNE 1091, 1853. 
REGULAR MEETING. 


Present—The Mayor. 

Aldermen Holt, G. W. Adams, O. F. Adams, Johnston, 
Smith, Rogers, Clayton and Whittle. 

Alderman Johnston’s résolution, laid on the table at the last 
meeting, being the first business in order. 

On motion of Alderman Holt, action was suspended until 
the investigation of the charges against the Chief Marshal was 
was disposed of. Yeas—Holt, Whittle, G. W. Adams, Clayton 
and Mayor—5. Nays—Johnston, ©. F. Adams, Smith and 
Rogers—4. 

The case of H. W. Shaw, principal Marshal, charged with 
gambling, was taken up, and after hearing his Counsel at some 
length, and the witnesses in the case, the question came before 
the Council, has Mr. H. W. Shaw, principal Marshal, been 
guilty of gambling on the Sabbath day, within the corporate 
limits of the city, during the present term of office ? 

The yeas and nays being called, it was decided that he had. 
Yeas—Johnston, O. F. Adams, Holt, Whittle; G. W. Adams, 
Smith, Rogers and Clayton. Nays—none. 

Council took a recess for one hour, when the following reso- 
tion was passed: 

Resolved, That in the opinion of the Mayor and Council of 
the City of Macon, the Marshal, Harvey W. Shaw of this city, 
in being guilty of the offence of gambling within the corporate 
limits of said city, has been guilty of malpractice in office and 
neglect of duty. And it is considered and adjudged by the 
Mayor and Council of the City of Macon, that Harvey W. 
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Shaw be, and is hereby dismissed from the office of Marshal of 
the City of Macon. | 

Yeas—Johnston, O. F. Adams, Holt, Whittle, G. W. Ad- 
ams, Smith, Rogers and Clayton. 

Nays—None. 

On motion of Alderman Whittle, 

Resolved, That the Mayor be requested to order an election 
for Marshal and Deputy Marshal, in terms of city charter, to 
fill the existing vacancies. 

Carried. 

Council then adjourned. 

Attest, 
A. R. FREEMAN, c.c. 


Councin CHAMBER, JUNE 17TH, 1858. 
REGULAR MEETING. 

Present—The Mayor, 

Ald. Johnston, O. F. Adams, Holt, G. W. Adams, Rogers 
and Clayton. 

Absent—Ald. Whittle and Smith. 

The minutes of the last meeting have been read, R. §. La- 
nier, Esq., Attorney for H. W. Shaw, was granted the privilege 
of reading before the Cour.cil a memorial, signed by two hun- 
dred and seventy citizens, favorable to Mr. Shaw’s being rein- 
stated in his office; also a petition from Mr. Shaw on the same 
subject. 

The action of the Council, in Mr. Shaw’s case, being recon- 
sidered, the memorial and petition were suffered to lie on the 
table, and the minutes were confirmed. 

Attest, 

A. R. FREEMAN, c. c. 


And said petition for certiorari was sworn to, as follows: 


STATE OF GEORGIA—BrBs County: 


In person appeared before me, E. P. Brown, a Justice of the 
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Peace in and for said county, Harvey W. Shaw, who, being 
duly sworn, deposes and says, that the facts stated in the fore- 
going petition for certiorari are true, to the best of his knowl- 
edge, remembrance, information and belief. 
(Signed) 
HARVEY W. SHAW. 
Sworn to and subscribed before me, this the 27th day of 
June, 18538. 
EK. P. BROWN, J. P. 
And also the following’consent was endorsed thereon, viz: 
Bill of exceptions herein contained, and the statement of 
facts have been examined by the Counsel for Mayor and Coun- 
cil and agreed to June 27th, 1853. 
(Signed) 
POE, NISBET & POE, 
Attorneys for Mayor and Couneil. 
And after argument upon said certiorart and the proceed- 
ings therein set forth, the Court sustained the said certiorart, 
and granted the following order: 


CERTIORARI TO BIBB SUPERIOR COURT. 
Harvey W. Shaw, 


vs. 
The Mayor and Council of the City of Macon. 

After argument had on the above stated certiorari and the 
proceedings therein set forth and contained, it is ordered and 
adjudged by the Court, that said certiorari be sustained, and 
the said proceedings before said Mayor and Council be quashed. 

And Counsel for said Mayor and Council then and there 
excepted. 

And Counsel for the Mayor and Council of the city of Macon, 
on this thirtieth day of June in said year, being within thirty 
days from the adjournment of the said term of the said Court, 
tender their bill of exceptions, and say, that the Court erred 
in sustaining said certiorari, and in granting said order quash- 
ing the proceedings of the said Mayor and Council, as set forth 
therein. 
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Por, Nispet & Pos, for plaintiffs in error. 


Lanier & AnpERsoN; Stussps& Hitt; Hari & Cary, for 
defendant. 


By the Court.—STaRNES, J. delivering the opinion. 


[1.] The first point made in this case is, that in our State 
the writ of certéorari does not lie from the decision of a muni- 
cipal corporation. 

Our Constitution provides, that the Superior Courts “ shall 
have power to correct errors in Inferior Judicatories, by writ’ 
of certiorari’; and the question here is, whether or not the 
Mayor & City Council of the City of Macon, when they tried 
the defendant in error, and dismissed him from his office, were 
acting as an Inferior Judicatory, in the sense ‘in which that 
term is used in the Constitution. 

A Judicatory has been rightly defined to be a Court of Jus- 
tice. Was this body acting as a Court, when it tried the de- 
fendant? We think so. We think that for the purposes of 
that trial, it was possessed of all the elements of a Court of 
Justice; that it exercised these just as it did when any offender’ 
against its ordinances was tried before it; and that when it dis- 
missed Harvey W. Shaw, it pronounced a judgment similar, 
in character, to that which it rendered in all cases of fine or 
imprisonment, inflicted upon persons violating the ordinances of 
the city. 

[2.] Itis next insisted, that the Judiciary Act of 1799 never 
contemplated the issuing of this writ to such @ corporation, 
but only to bring up a cause from an Inferior Court; and that 
20 days’ notice was necessary. 

The Judiciary Act of 1799, it is true, does not refer to the 
writ, as issuing to such a body ; nor, indeed, to any other body 
or Court, except the Inferior Court proper. The terms of the 
Act, -generally, have relation to the Superior and Inferior 
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Courts, (meaning, by the latter, our county Court, composed 
of five Justices,) and the 20° days’ notice prescribed, applies 
solely to the latter Court—not to other cases, where the con- 
stifutional writ of certiorari is issued to other inferior Judica- 
tories. ; 

[3.] We are next called on to determine whether or not the 
defendant in error was legally dismissed from office. | 

There was some itregularity, we think, in the notice which 
was given to him. ‘The terms of that notice, as communicated 
to him, in writing, would seem to have implied that he was to 
be put upon trial for the offence of gambling; and we think 
he may have very truthfully expressed surprise, when verbally 
informed, on the day of trial, that he was to meet a different 
charge, viz: malpractice in office, or neglect of duty. We can 
readily see that himself and Counsel might have been in per- 
fect readiness to meet the first charge; and yet, being notified 
at so late a moment, not have been prepared to meet the other 
accusation. . 

But waiving this, let us look to the more important ques- 
tion—was the Marshal properly removed from office ? 


The amendment to, the charter of the City of Macon, passed 

February 22d, 1850, authorizes the Mayor and City Council 
to dismiss the Marshal, for malpractice in office or neglect. of 
duty. ' 
The charge against the Marshal, in this case, was gambling 
in the City of Macon. This was proven, and nothing else ap- 
pears, in the record, as proof of malpractice in office or neglect 
of duty, Did this constitute malpractice in office ? 

The word malpractice cannot be here used, in the technical 
sense of the.term. Itis not employed in the sense of mala 
pravis. That is to say, it does not signify that unskilful prac- 
tice 1m.a professional person, whereby some other persen is in- 
jared. Nor does it mean mere neglect of duty; for neglect of 
duty is, in so many words, specified in the Act and in the same 
sentence. It could only signify some abuse of the duties of 
the Marshal’s office—as extortion, official malversation or other- 
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such improper exercise of the office. Of course the crime of 
gambling was none of these things. 

Was it neglect of duty? In one sense, it undoubtedly was 
so. In that sense in which it would have been a neglect or 
violation of any one’s duty. It is clearly the duty of every 
person to abstain from gambling ; and.so, of course, it was the 
duty of this Marshal.- But this is not the sense in which the 
term was used. It was plainly employed in the sense of neg- 
lect of official duty—his duty as Marshal—not as a good citi- 
zen. What his official duty was, the ordinances will show. 
The following are the official duties which, it is supposed, he 
has violated : 

1; It is made his duty, by the inten “upon notice, in 
writing, from the Mayor or any member of the Council, to 
prosecute all offenders against the laws of the State, for crimes 
committed in the City of Macon”. And in ease of any offence 
committed in his presence, or within his knowledge, “it shall 
be his duty to prosecute, without notice”. Here is a clear and 
definite duty prescribed, a violation or neglect of which would 
seem to be a sufficient cause for the removal of this officer; if 
the Mayor and City Council, themselves, had not, by their or- 
dinance, otherwise enacted. We find that in the 5th section 
of the ordinances, under the head, Marshal and Deputy Mar- 
shal, it is declared that it shall be the duty of the Marshal to 
prosecute all offenders, &c. in the City of Macon. : And if he 
shall “fail or refuse to do so, when notified so to do, by the 
Mayor or any member of Council; he shall be removed from 
his office”. Here the corporation have plainly restricted their 
right to remove this officer for not prosecuting, to cases where 
he shall fail or refuse to prosecute, after being notified so to 
do. 

It is not pretended that the defendant i in error failed or re- 
fuséd to prosecute on this occasion, after being notified, nor 
was this the charge. Indeed, it does not appear, by the re- 
cord, that he did not prosecute. He could not, therefore, for 
this cause, have been reméved. 

2. Similar observations may be made in relation to the duty 
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of the Marshal, as prescribed bY the 8d section of the ordinan- 
ces under this head. 

3. The duty of the Marshal, aeenbal by the 8th section of 
the ordinances under the head, Nuisances, as cited by the 
learned Counsel for the plaintiff in error, requiring that officer to 
‘‘ arrest all persons offending against the public safety, morality 
or decency’, does not apply to cases of gambling, but to cases 
of nuisance, or quasi nuisance. This Marshal did not violate 
that section therefore. 

4. Neither does the 7th section, under the head, Marshal 
and Deputy Marshal, apply to cases of gambling, but to cases 
of disorder, drunkenness or riot in the streets. 

These are all the duties of thé Marshal which have been re- 
ferred to, as having been violated by the defendant in error. 
And it must be very plain to every one, that the act of gam- 
bling, charged and proven against this defendant in error, was 
not such a neglect of the duties imposed by these ordinances, 
as authorized the dismissal of the Marshal, according to the 
charter, unless the act of gambling, zn ztself, constituted such 
neglect of duty.. That it did constitute neglect of official duty, 
we cannot think. He had no warning to this effect—no no- 
tice, that if, while holding the office, he gambled he would be 
dismissed—he did not take the office with any such understand- 
ing; and though the act was highly immoral and criminal, yet, 
it was not a neglect of duty—in the sense in which the Legis- 
lature used the terms. , 

We can but express regret, that we bane been compelled, by 
a sense of our own duty, to take this view of the case before 
us. It would have given us great pleasure, if we could have 
sustained the Mayor & City Council of Macon, in the action 
which they have taken against this defendant in error, who 
proved himself, in point of moral conduct, so unworthy of the 
office which he held. We would fain have given them aid in 
the effort to suppress this abominable vice of gambling in their 
community. They need such aid, if this record is to be be- 
lieved. It is a sad report which it makes of the state of mor- 
als, as regards this vice, in that flourishing. and thriving city. 
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By the reeord before us, it appears, that not far from one hun- 
dred and fifty presentments, for this offence, were made by the 
Grand Jury, at the time this defendant in error was presented ; 
and that other persons, besides the Marshal, charged with im- 
portant official duties, and responsible for the good order and 
morals of the place, were, at the same time, put under accusa- 
tion ; and afterwards, punished for this same offence of gam- 
bling. And we are sorry, indeed, that we cannot, by our 
judgment, aid those who, by rebuke and punishment of 
the defendant in error, have manifested a desire to lessen the 
frequency of this crime, in a community where it is so preva- 
lent. If we have not done so, it is only because we could not, 
and yet have regard to those legal principles to which every 
citizen, however immoral his conduct may have been, has the 
right to look, as safeguards of his person and property. 

So far as we can tell from the record, no objection was made 
to this proceeding in the Court below, on the ground that no 
effect could now be given to the judgment of the Court, even 
if it should find that the Mayor & City Council had committed 
error in dismissing this Marshal from office, inasmuch as the 
time for which he was elected has transpired, and he could not 
be restored to office by the judgment. And as the Court be- 
low was not asked to give an opinion on this point, and ap- 
pears to have given mone, we suppose itis right that we should 
not. The parties seem to have made a case for the Court, and 
to have been satisfied to take the judgment on the points pre- 
sented. 

Let the judgment be affirmed. 
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No. 25.—NatHAniet C. DANtEL, and his wife, Ex1za N. Dan- 
IEL, plaintiffs in error, vs. JAMES 8. HoLLINGsHEAD and 
NatHaNn BRYAN. , 


[1.] When an executor or administrator finds it necessary te bring suit upon 
a debt, which, in the management of his testatox’s or intestate’s estate, he 
has suffered to be contracted with him, for and on account of said estate, 
he may, at his option, declare upon that debt as one due to him in his rep- 
resentative character, or as due to him personally. 

[2.] If he mean to declare on such a debt in his representative character, he 
should show in his petition, that the debt is due to him, as such, by setting 
forth that it is owing and payable to him “ as executor”. 

[3.] Where plaintiffs sue as administrators of J W H, and so recover a judg- 
ment, upon which the costs cannot be collected from the defendants ; and 
the officers of Court issue their execution for the same (under our Statute) 
against these plaintiffs, as administrators of J W 2: Held, that such fi. ja. 
could not properly be levied on property in the hands of one of the heirs, 
which had been of the estate of J W H, and which the heir had received in 
settlement with the administrator ; that the title of the heir to the property 
sold under such levy, was not. divested, and that he had the right to recover 
the same from the purchasers at Sheriff’s sale. 

[4.] The doctrine, that a purchaser without notice, for a valuable considera- 
tion, is entitled to the protection of the Courts, applies where there is prior 
equitable title-only: but where there is prior legal title, the rule is, caveat 
emptor. 


Ejectment, in Macon Superior Court. Tried before Judge 
Powers, March Term, 1854. 


This was an action of ejectment (in Jones’ form) brought by 
the plaintiffs in error, for the recovery of lot of land, number 
81, in the 8th district of originally Houston, now Macon 
County. 

On the trial, plaintiffs read in evidence a plat and grant 
from the State to John W. Harper, for the lot of land, dated 
the 6th day of November, 1829. 

Plaintiffs then proved the death of John W. Harper, and 
that Mrs. Daniel, the plaintiff, was his sole surviving heir at 
law; and the possession of defendants, and closed. 
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The defendants then read in evidence a deed from the Sheriff 
of Macon-County, executed to themselves; on the 4th day of 
July, 1848, Counsel for plaintiff having consented to waive 
the production of the ji. fa. under which the land was sold, and 
admitted that it was set forth correctly in the deed, as follows: 
“The officers of the Superior Court of the County of Clark, 
against Anslemn L. Harper and William Shaw, administra- 
tors of John W. Harper, deceased.” 

The defendants closed, when plaintiffs offered in evidence 
exemplifications from the records of the Court of Ordinary and 
the Superior Court of Clark County, from which it appeared 
that Anslemn L. Harper and William Shaw were appointed 
administrators on the estate of John W. Harper, deceased, by 
the Court of Ordinary of Clark County, at the November 
Term, 1836. 

That, at the February Term, 1846, of Clark Superior Court, 
Harper and Shaw, administrators of John W. Harper, deceas- 
ed, brought an action of debt against the makers of the follow- 


ing note: 








“Twelve months after date, we, or either of us, promise to 
pay the administrators of John W. Harper, deceased, the right 
and just sum of four hundred dollars and twenty-five cents, for 
value received, this 6th day of February, 1838. 

SOLOMON P. KENT. 
THOMAS A. TUCK. 
WILLIAM SHAW.” 


There being several credits on said note, the last entered in 
January, 1846; on which note they obtained judgment at the 
August Term, 1847. Execution was issued thereon, and re- 
turned by the Sheriff, with the entry of “nulla bena’’ thereon, 
on the 16th day of December, 1847; whereupon, the Clerk 
issued a fi. fa. for cost against the plaintiffs. 

Counsel for the defendants objected to the intreduction of 
the exemplifications. The Court sustained the objections, and 
Counsel for plaintiffs excepted. 





‘a 
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S. Hat and T. R. R. Coss, for plaintiffs in error. 
J. J. ScaRBorovGH, for defendants in error. 


By the Court.—Srarnzs, J. delivering the opinion. 


[1.] When an executor or administrator finds it necessary 
to bring suit upon a debt, which, in the management of his 
testator’s or intestate’s estate he has suffered to be contracted 
with him, for and on account of said estate, he may, at his op- 
tion, declare upon that debt, as one due to him in his represen- 
tative character, or as due to him personally. 

[2.] If he mean to bring the suit in his representative char- 
acter, apt and fit words should be used, for the pury ose of man- 
ifesting such intention. When, in such case, he declares on 
such a contract, it seems, by the rules of pleading, not enough 
that he should simply style himself executor or administrator— 
that he should describe himself in his petition, for example, as 
“A B executor of C D;” for this, it is heid, only shows that 
the debt was contracted with him in that character, but does 
not show that he has elected, in his suit, to treat it-asthedebt . 
of the estate. It is said, that subjoining to his name, in such 
a suit, the word “executor” or “administrator” is simply a 
designatio persone ; and that if he mean to have the debt 
treated as one due to him, strictly in his representative right, 
he must describe it as such, by annexing the words “as execu- 
tor” or “as administrator” to his name. Brigden vs. Parkes, 
(2 Bos. and P. 424.) Henshall vs. Roberts et al. (5 East. 150: 
6 East. 405. 2 Bing. 177. 9 Moore, 340.) Hollis and an- 
other vs. Smith, (10 East. 298. 1 Ch. Plead. 238, 234. 2 
Saund. 117 d and notes, 5th ed.) Gilbert vs. Hardwick, (11 
Ga. 599.) os 

This rule seems to be rather arbitrary, and the reasons for 
it not very'satisfactory: but this does not matter much, per- 
haps, if it be well understood to be the law. Asa rule, it 
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seems very well settled indeed, and the case before us must’ bé 
tried by it. | ‘ad 

‘[8.] The judgment for costs, under which this land was sold, 
was entered up in a suit which had been instituted upon a pro~ 
missory note, made and executed. by Solomon P. Kent and 
others, in favor of, and payable to “ the administrators of John 
W. Harper.” We find by the record, that suit. was brought in 
the name of “ Anselmn L. Harper and William Shaw, admin- 
istrators of John W. Harper, deceased.” The verdict is for 
the “plaintiffs”; the judgment follows the verdict, and the 
execution issued in favor of ‘“ Anselmn.L. Harper and Wm. 
Shaw, administrators,” &c. They have not sued as adminis- 
trators, and, therefore, according to the above rule, they did 
not elect to treat the debt other than as one personally due 
them. 

Of course, if the recovery was their’s, personally, and the 
costs were due to them personally, all the incidents of such re- 
covery must take effect with reference to them, and in no wise 
have relation to their intestate’s estate. The officers, then, 
should have issued their fi. fa. against Anselmn L. Harper and 
Wn. Shaw, the plaintiffs in the case, and have caused a levy to 
have been made upon their property; for, according to the law | 
which prevails on this subject, they had no right, whatever, to 
have this execution levied upon the land in question, belonging 
to the plaintiffs in error, and received from this estate ; and the 
title of plaintiffs in error, was, of course, not divested by the 
sale. ’ ‘ 

The Court erred, therefore, in rejecting the exemplifications 
of the record from Clark County, offered for the purpose of show-, 
ing that these administrators had declared on said note in their 
individual, and not their representative character. 

Not only does the record, which was thus rejected, show’ 
that these administrators had elected to treat this debt as 
their own, and not a debt of the estate ; but the settlement be- 
tween them and the heirs, as proven by the depositions of Green 
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B. Haygood, Esq. seems to encourage this conclusion, and hence, 
these depositions should have been admitted. 

_[4.] The doctrine that a purchaser without notice, fora val- 
uable consideration, is entitled to the protection of the Courts, 
which was invoked by the Qounsel for the defendant in error, 
does not apply to such a case. That doctrine ‘is applicable, 
where there is prior equitable title only; but where there is 
prior legal title the rule is caveat emptor. 

Here, if there was no foundation for an execution for costs, 
against the estate of John W. Harper—if the officers were not 
entitled, as they clearly were not, to enter up judgment against 
the goods and chattels, rights and credits of John W. Har- 
pet, in the hands of Anselmn L. Harper and William Shaw, 
as administrators, gc. they should not have caused their 
execution for costs to be levied on property of the plaintiffs in 
error, which had been property of the estate; the levy was a 
trespass and the title of plaintiffs in error was not divested by 
the sale. Such title remained in them, and the purchasers can- 
not be protected against that title. 

These considerations dispose of the case, and make it un- 
necessary for us to examine any other point made by the plain- 
tiffs in error. 

Let the judgment be reversed. 





No. 26.—Wiutram G. Lrrrs, plaintiff in error, vs. BRYAN 
INGRAM, ef al. defendants. 


{'.] Process not issued in compliance, substantially, with the requirements 
of the Judiciary Act of 1799, or the Amending Act of 1840, concerning 
waiyer of process, is null and void. Such defect vitiotes the whole pro- 
ceeding, and.is not a mere irregularity. 

42.] Where the defendants to an action of ejectment, at or before the time 
when the same was returnable, went before the Clerk, to whom the same: 
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was returnable, and agreed to acknowledge service, and waive process, 
-and that officer accidentally neglected to insert such waiver in the acknowl- 
edgment, indorsed by him upon the petition, and which was signed by the 
‘parties, and did not attach process thereto; and where, after verdict atid 
writ of possession issued, an affidavit of illegality was made, on the ground 
of such want of process, or af waiver, and the same was returned to the 
Superior Court, at which a motion was made to set aside said writ of pos- 
session, because that process had not been attached to the petition, or 
waived: Held, that upon proof niade to the satisfaction of thé Court, that 
waiver of process had been accidentally omitted by the Clerk, from the ac- 
knowledgment of service, which he endorsed upon the petition, and which 
was signed by the defendants, that this omission might, under the direc- 
tion of the Court, be supplied by amendment, zune pro tune. 

{3.] Where a motion was made by the plaintiff in f. fa. to continue such & 
case, for the purpose of procuring the testimony of one of the defendants 
making such waiver: Held, that it was error in the Court to refuse such 
continuance. 


Motion to set aside judgment, in Crawford Superior Court. 
Decided by Judge Powrrs, March Term, 1854, 


This was a case in which an action of ejectment had been 
brought by the plaintiff in error, against the defendants. Pleas 
had been filed and a verdict had—judgment entered up and a 
writ of possession issued; to which, an affidavit of illegality 
was filed, and at the next term of the Court, a motion was. 
made to vacate the judgment, on the ground that no process 
had been attached to the original declaration, nor any copy of 
process served on defendants: nor was there any waiver of pro- 
cess by defendants. 

There was, on the original declaration, the following entry : 
“We acknowledge due and legal service of the within, and 
waive the necessity of a copy and service thereof by the Sheriff. 
June 29, 1849. 

(Signed) N. H. SCARBOROUGH, 
BRYAN INGRAM, 
By T. H. Montfort, Atty”. 


The plaintiff proved by T. H. Montfort, Esq. that he signed 
the acknowledgment of service for Bryan Ingram, as his At- 








| 
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torney: that he did not read it: that his object was to save his 
client costs: and that he did not think any thing about whether 
process was waived or not; but that his client afterwards rati- 
fied what he had done; plaintiff also proved by J. J. Ray, the 
€lerk who drew up the acknowledgment of service, that he had 
intended to insert a waiver of process, and supposed he had 
done so; that the omission was by mistake. Plaintiff moyed 
to direct the Clerk to annex process nune pro tune, which was 
refused. He then moved to amend the acknowledgment of 
service, by adding a waiver of process, which was refused. He 
then moved to continue the cause, for the purpose of filing in- 
terrogatories for H. N. Scarborough, one of the defendants ; 
by whom he stated, that he expected to prove that it was the 
intention of the parties to waive process. This, also, was re- 
fused, and the Court passed an order vacating the judgment. 
To which decisions and rulings of the Court, plaintiff excepted. 


S. & R. P. Hatt, for plaintiff in error. 


Hunter; Bat.ey, for defendant. 
By the Court.—Srarnes, J. delivering the opinion. 


[1.] The mischief which the 8th section of the Judiciary Act of 
1799 (relating to process) seems to have been intended to rem- 
edy, was the inconvenience arising from the great multiplicity 
of the forms and requisites of process, for the commencement 
of actions at Law. Previous to the passage of that Act, the 
practice of the English Courts, in this respect, was of force in 
our State, and not a Jittle trouble and difficulty must sometimes 
have been found, in selecting the process suitable to the action 
to be brought. It was undoubtedly to obviate this serious 
inconvenience, that the Legislature prescribed, not a precise 
form, but certain requisites which should be found in, every 
process. And more effectually to remedy the great evil which 
they had in view, and ensure compliance with the terms imposed, 
they adopted a stringent provision, that “all process issued 
and returned in any other manner,” should be “ null and void”’. 
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They thus endeavored to take surety that the Act should be 
what was intended—a uniformity of Process Act. 

We can readily conceive, that in view of these things, Courts 
giving contemporaneous construction to this Act, should have 
felt it their duty, in good faith, to enforce it in the spirit of its 
enactment, and should have held, that if a defendant was brought 
into Court by a simple service though he waived process in 
writing, or if,he appeared and pleaded without process, and not 
objecting, that still he was brought into Court, by a proceeding 
issuing forth, iz a manner other than that prescribed by the 
Statute, that this was therefore wholly void. Such seems to 
have been the contemporaneous exposition of this Statute, in 
the three oldest Judicial Districts of this State; and as a gen- 
eral rule, perhaps, it has continued to be the construction in all 
parts of our State. 

It seems to .have.been sometimes decided, that if the defen- 
dant expressly waived process, the same need not be attached; 
but this does not appear to have been well settled, until the Act 
of 1840 was passed. 

The provision in the 9th section of the Act, of ’99, to the 
effect, that “‘no answer, return, process, judgment, or other 
proceeding, in any civil cause, shall be abated, arrested, rev- 
ersed or quashed for any defect in matter of form, &c., but the 
Court, on motion, shall cause the same to be amended at the 
first term” &c., does. not disturb the view we have taken. 

That clearly refers to such mistakes, in form, or clerical 
errors in the process, as might be made, when there was a com- 
pliance with, the chief and substantial requisites of the Statute. 
The two provisions are accordingly in harmony. — 

This reasoning brings us to a conclusion, that a process, 
substantially complying with the requisites of the Act of 1799, 
or a distinct waiver of such process by the defendant, is a ne- 
cessary condition precedent, to an action at Common Law; that 
the absence thereof is a fatal defect, which vitiates the whole 
proceeding—is not a mere irregularity, and cannot be dis- 
pensed with by acknowledgment of service or appearance and 
pleading. And this reasoning satisfies us, too, that the decis- 
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ion of this Court, upon this point, in the case of Beall ve. 
Blake, (18 Ga. R. 267,) was correct, and is sustained by most 


-of the cases there cited. 


[2.] Whatever may have been the views previously enter- 
tained by our Courts, the Act of 1840 has settled the law, that 
a defendant may waive process; and that after he has done 
so, the cause is rightly in Court. 

In the case before us, the plaintiff in error contends that 
sufficient proof was made before the Court below, of the waiver 
of process, in compliance with the Act of 1840; and that it 
was by the accidental omission of the Clerk, that such waiver 
does not appear in connection with the petition; that conse- 
quently, the record might have been amended, at any stage of 
the proceeding; and that the amendment which was moved, 
should have been allowed. 

It is true, that Courts may cure the accidental errors or 
omissions of their officers, and direct amendment of their re- 
cords accordingly. This is a familiar and well settled rule. 
And we have no doubt that if there were a waiver of process, 
in this case, made before the Clerk, at the time service was ac- 
knowledged, and that Clerk was authorized to insert the same in 
the acknowledgment of service upon the petition, andaccidentally 
neglected or omitted so to do, that this is such an error or mis- 
take in this record, as may be amended after verdict. In such 
event, the proceeding would not have been defective ab initio, 
imasmuch as a waiver of process had been given and the defend- 
ant had come into Court, or had been brought into Court, in 
conformity with the requirements of our Statute Law. 

Whether the testimony, to this point, which was before the 
Court below, sufficiently proved such waiver, we do not deem 
it necessary to decide, as there Was another point on which we 
prefer to dispose of the case. 

[8.] A motion to continue was made by the plaintiff in er- 
ror, in order that the testimony of Henry N. Scarborough 
might be procured. 

According to the case as made by the record, that witness 
would have sworn, that as one of the original defendants to 
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the case, he intended, when acknowledging service, to waive 
process. This testimony, in connection with that of Montford 
and Ray, bears immediately upon the question of proof, as. to 
waiver of process by those whe were the original defendants 
to the bill, and should.have been heard by the Court; and we 
think that the Court erred in not allowing a continuance, in 
order that it might have been procured. 

The motion to continue seems to have been presented at an 
advanced stage of the case ; but no objection, on this account, 
appears to have been taken, and no point is made before us, 
on this ground. 

If, upon hearing this testimony, the Court should become 
satisfied that the process was waived by the defendants, at the 
time service was acknowledged, and that it was by the acci- 
dental omission of the Clerk, that such waiver had not been 
inserted in the acknowledgment of service which was indorged 
on the petition, we think that the principles of substantial jus- 
tice require that he should direct an amendment to be made 
accordingly, nune pro tune. 

It has been supposed that what fell from this Court in the 
concluding paragraph of the decision in the case of Beall vs. 
Blake, (13 Ga. 21T,) is opposed to what we have just suggested 
as the proper disposition of this case. But the judgment in 
that case, as in all other, should be construed in the light of 
the circumstances. The Court decided there that a motion 
to amend and attach process, made after application te- 
vacate the judgment, came too late. Ca. sa. had issued—the 
defendant has been arrested—was in custody—moved to va- 
cate the judgment—and the Court, with direct reference to- 
this state of faets, says, “the attempt, at this late day, to re- 
sort to original proof to supply the defect in the proceedings, 
so as to retain the defendant in custody, under the execution 
upon which he had been already arrested, cannot be sane- 
tioned”. 

No such difficulty exists in the case now before us; and the 
cases do not, therefore, conflict. 

Judgment reversed. 
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No. 27.—Joun, (a slave) plaintiff in error, vs. Tax STATE oF 
* Grorara, defendant. 


{[l.] Every one, whether bond or free, who is indicted for killing another in 
this State, is, in legal intendment, indicted for killing a free white man. If 
the killing is of a slave or free person of color, or any one within the excep- 
tional cases, the indictment should so charge it. 


{2.] Aremark made by the Juror, at the moment of the trial, who neither 
knew of the offence or the offender, made for the purpose of getting off from 
-Serving on the Jury, is no disqualification. 

[3.] Before the accused shall be considered as having used due diligerfce to 
ascertain the competency of a Juror, would it not be best to require that the 
test as to indifferency, furnished by the Act of 1843, be applied, before 
the Juror is accepted by the prisoner? Quere. 


[4.] Where the character of a witness, who is sworn on the direct examina- 
tion, is-impeached, it is contpetent for the State to introduce testimony, to 
the effect that the facts testified to by the discredited witness, are true. 

[5.]°A judgment of the Circuit Court willnot be reversed, on the ground 
that the Judge rendering it, admitted legal testimony at any stage of the 
trial. 

[6.] Neither the Acts of 1816 or 1821, relative to the trial of slaves and 
free persons of color, contain any definitions a& to the various grades of 
homicide. And recourse must be had for this purpose, to the 4th division 
of the Penal Code. 


[7.] The killing of a free white man by a slave cannot be manslaughter. 


Indictment for murder, in Bibb Superior Court. Tried be- 
fore Judge Powers, November Term, 1853. 


The defendant, John, was indicted for the murder of Mark 
Swinney.. For the State, Fardy Swinney, the father of de- 
ceased, testified to the facts of the murder. The defendant’s 
Counsel, when the State had closed, moved for a verdict of ac- 
quittal, on the ground that the indictment did not disclose the 
status or condition of the deceased; that is, did not state 
whether he was a free white person, or aslave, or free negro, or 
an Indian. The motion was refused, which is alleged as error. 

Several witnesses were then introduced on behalf of the de- 
fendant, by whom the general character of the witness, Fardy 
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Swinney, for truth, was attacked. The defendant’s testimony 
being concluded, the State called James Dimon, who proved 
facts going to show that the deceased had died from wounds 
with a knife, as Fardy Swinney had testified. 

This evidence was objected to as not being in rebuttal. 
The Court over-ruled the objection, which is allegcd as error. 
The presiding Judge, in his charge to the Jury, read to them, 
as law applicable to the case, from the 4th to the 11th sec- 
tions of the Penal Code, which is excepted to. 

The Jury returned a verdict of guilty. 

After the verdict, defendant’s Counsel moved for a new trial, 
on affidavits showing that one of the Jurors, after he was sum- 
moned as talesman, and before he was sworn in chief, had said 
that if he was on the Jury he would hang the prisoner—which * 
fact was not known to the prisoner or his Counsel, before the 
trial. 

The State, in showing cause against the motion, produced 
the afiidavit of the Juror in question, stating that he had made 
the remark as a mere idle jest—that he did not then know who 
had been killed, or what negro was to be tried; and that he 
made up his verdict solely on the evidence, and the Taw, as 
charged by the Court. 

The motion was refused, and this also is alleged as error. 


Wuirt.e;. R. P. Hatt, for plaintiff in error. 
DrGRAFFENREID, Sol. Gen. and Locurang, for defendant. 
By the Court.—LuMPkKIy, J. delivering the opinion. 


[1.] As it réspects the supposed defect in the indictment, 
our opinion is, that it means a free white man, and no one else. 
Every one, whether bond or free, who is indicted for killing 
another in this State, is;*m legal contemplation, indicted for 
killing a free white man: And, under this indictment, the ac- 
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cased could not have been put upon his trial for the killing of 
a slave or free person of color. If the killing is within one of 
the exceptional cases, the indictment should so state it. 

[2.] We have often, of late, had this objection as to a Juror, 
urged upon us as a ground for a new trial. And we must say, 
that this is the weakest case which has yet been presented. It 
is apparent, that the Juror made the remark attributed to him, 
at the moment, and for the purpose, probably, of getting off 
from serving on the Jury. 

[3.] As this ground comes up in every application for a new 
trial, in a capital case, we may feel it to be our duty, before 
entertaining it at all, to require the accused to apply the tests 
furnished by the Act of 1848, for ascertaining the indifferency 
of a Juror. 

By the XXXVIIIth section of the Judiciary Act of 1799, 
all exceptions to Jurors in czvil cases, must be taken, before 
they are sworn. (Codb’s Dig. 546.) The spirit of this provi- 
sion would seem to require that due diligence, at least, would 
be required, before a new trial would be granted in a criminal 
ease, on account of the disqualification of the Juror. 

[4.] As to the introduction of James Dimon, whose testi- 
mony, it is contended, was not in rebuttal, we have this to say : 
the witness proved facts which went to sustain the veracity of 
Fardy Swinney, whose character was impeached. . 

[5.] Moreover, we could hardly get our consent to reverse 
a judgment, on the ground, that the Court rendering it erred 
in admitting legal testimony, at any stage of the trial. We: 
do not say that we would over-rule a Judge for refusing to al- 
low it, under all circumstances. 

[6.] The last assignment is, that the Court erred in reading 
to the Jury, by way of charge, from the 4th division of the Pe- 
nal Code; and from the Ist to the 11th section, inclusive, of 
that division. 

From what else should the Judge have read, to instruct the 
Jury, as to the law of homicide, both as to its definitions and’ 
various grades? Neither the Acts of 1816 or 1821, or any 
other statute, exclusively applicable to slaves, defines murder 

















DECATUR, AUGUST TERM, 1854. 203 
Dacy vs. Gay. > 








or justifiable homicide, -The presiding Judge, then, must have 
resorted to the Common Law or the Penal Code, or left the 
Jury uninstructed as to their duty. 

We think he was right in looking ta the Code for the Law, 
especially as the Act of 1850, providing for the trial of slaves, 
enacts, that from the finding of the bill to the rendition of the 
verdict, the trial shall be governed by the Code. This includes, 
of course, the definition of the offence. 

[7.] If there was error in the Court at all, it was in submit- 
ting to the Jury those sections of the 4th division as to man- 
slaughter; an offence, which, in the opinion of this Court, can- 
not exist under our Iaw, as between a slave and a free white 
person, where the former is the slayer. That every suc kill- 
ing is murder, or justifiable homicide. It is supposed, that 
where a slave is. under an absolute and inexorable necc-sity, 
to take the life of a white man to save his own, who ! is no 
right to punish him or control him in any manner wh: ‘«-ver, 
that such killing will be excusable. And it may beso. For 
myself, I have formed no very definite opinion upon th ~ sub- 
ject. Buta stern and unbending necessity forbids tha any 
such allowance should be made for the infirmity of tem;.-r or” 
passion on the part of a slave, as to reduce or mitigz » his 
crime from murder to manslaughter. 





No. 28.—Joun D. Dacy, plaintiff in error, vs. SHER? » H. 
Gay, defendant. 


[1.] It is only in cases of felony at Common Law, and of treason, th: t \n our 
State, the civil remedy is suspended until after the conviction of tl! e offen- 
der for the same. 

[2.] The terms of our Penal Code, relating to the offence of har! oring a 
slave, make no change in this rule. 
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[3.] Where D is found in possession of, harboring, centrolling, and hiring out 
a negro slave, a few months after he had wrongfully left the possession of 
his owner, G ; and at the same time the evidence showed that the posses- 
sion of D must have commenced under circumstances which should have 
put him upon inquiry as to the ownership of the slave, and where it appear- 
ed that D continued for many months so to possess him, and no such inqui- 
ry was male, and no explanation was given by him: J/e/d, that D might 
be presum:d to have come into possession of the slave, by enticement or 
other unla vful means, at the time of his disappearance, and might be made 
accountable for the hire of said slave from that time. 

[4.] Upon a motion for a new trial, on the ground that the verdict of the 
Jury was erroneous, because for an amount which no state of tae facts, and 
no view of them could correctly sustain: Held, that if the Court find by 
any onecalculation which the evidence will plainly and reasonably authorize, 
whether it be the same made by the Jury or not, that the finding might 
have been made for that amoint, a new trial should not be granted. 


Case, in Bibb Superior Court. Tried before Judge Powsrs, 
May Term, 1854. 


This was an action brought by Gay ‘against Dacy, for har- 
boring a slave named Joe, the property of plaintiff, and for the 
value of his services during the time he was so harbored. 

The plaintiff proved property in the negro; that he was run 
away from him, from April Ist, 1851, until November 8th, 
1852; that the defendant had him in possession, and profes- 
sing to be acting as the agent for one John Thompson of New- 
ton County, hired him out to work, with the firm of Henderson 
& Carlisle for nine months on a rail road contract ; that a man 
named Lindsay, for two months hired him out and received the 
money for his hire, previous to the last of said dates. It was 
proven that Henderson & Carlisle paid Dacy for the negro, 
twenty dollars a month, and that his labor was worth from 20 
to 30 dollars per month. It was also proven that Dacey took 
the slave from Henderson & Carlisle, because they would not 
pay more than $20 per month, and hired him, or used him in 
Macon. It was also proven that defendant had, some years 
previously, known the negro Joe as the property of Mr. Gay; 
that he had worked with him a year or two. Also, that he 
called the slave at one time Dave, at another Pompey. 
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Defendant moved to non-suit the plaintiff, on the ground that 
no civil action would lie, until a conviction forthe crime. This 
motion the Court refused, and defendant excepted. 


The testimony being closed, the Court charged the Jury, 
that if Dacy had gotten possession of the negro under cir- 
cumstances that should or ought to have put him upon inquiry 
as to the fact of his being a runaway; and he was not vigilant 
and careful in his inquiries, whether he was so or not, that 
they had a right to infer that his possession of him began at 
the time that he ran away, unless there was evidence to show 
that for some part of the time he did not have him; if so, they 
should deduct such part of the time. 

The Jury found for the plaintiff, Three Hundred and Eighty 
Dollars. 

Whereupon, defendant moved for a new trial, on the ground 
of error in the above stated charge of the Court, and because 
the verdict of the Jury was against the weight of evidence, 
and unsupported by evidence. He likewise moved in arrest of 
judgment, on the same ground before taken for a non-suit. 

All these motions were over-ruled by the Court—which de- 
cisions are alleged as error. 


Lamar, LocHraNne, Wuirtiy, for plaintiff in error. 
Por, Nisbet & Por, for defendant. 
By the Court.—Stannrs, J. delivering the opinion. 


[1.] According to the views which this Court entertains, 
and has before this time expressed, it is only in cases of felony 
at Common Law, or in the erime of treason, that the civil 
remedy is suspended until after the conviction of the offender 
for the crime. (Adams vs. Barret, 5 Ga. 404. MNealvs. Far- 
mer, 9 Ga. 554.) This is, of course, not such a case. 

[2.] The terms of our Penal Code, relating to the offence 
before us, make no change in this rule. These terms are, that 
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‘on every conviction for concealing or harboring a slave, the 
owner of such slave may recover damages, in a civil suit, for 
the loss of the labor and services of such slave, notwithstand- 
ing such conviction”; and we think they were, in this connec- 
tion, inserted, simply to negative the idea that a civil suit was, 
in any way, to be hindered by a prosecution for the crime. 
This precaution was most probably taken, in view of the fact 
that the Penal Code of 1833 (where the proviso is first found) 
declared, that the offence should be punished by a fine “ not 
exceeding the value of the slave”, or imprisonment, &c. Anx- 
ious to suppress this vice, and apprehensive, perhaps, that it 
might be supposed, that by making the measure of the fine the 
value of the slave, they had not intended that the wrong-doer 
should be made to respond twice to the value of the slave, they 
probably inserted this provision. And when this section of 
the Code was amended in 1838, and imprisonment in the pen- 
itentiary substituted, the Legislature, probably, without think- 
ing of the motive in which it had its origin, again adopted this 
proviso. Hence, in our opinion, this civil remedy was not sus- 
pended by the crime, and the suit was properly brought. 

[3.] The charge of the Court, that if the negro had come 
into the possession of the plaintiff in error, under circumstances 
which should have put the latter upon inquiry, as to the fact 
of his being run away, and he was not careful to ascertain this, 
he might be held responsible for his possession during the 
whole time, in our opinion, was not erroneous. 

The evidence shows that defendant had the negro in pos- 
session—controlled him—received hire for him during a num- 
ber of months, and gave receipts for the hire—that he had 
known him previously, as the property of his owner, Mr. Gay, 
and had then worked in company with hima year or two; that 
during the time he was hiring him out and receiving wages for 
him, he professed to be doing this in the name of one John 
Thompson of Newton County ; that the slave had a pass pur- 
porting to be signed by John Thompson ; and Dacy also pro- 
duced a letter purporting to be signed by him; that defendant 
in error had known this negro by the name of Joe; and yet, 
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that he hired him out by the name of Dave ; and that at an- 
other time, he called him Pompey. All these were circum- 
stances which might have been properly considered, as author- 
izing a presumption, unless they were explained, that the de- 
fendant in error had not come honestly and properly into the 
possession of the negro; and which were sufficient, in the ab- 
sence of any explanatory proof by him, to authorize the pre- 
sumption, that he had taken or enticed the negro, thus found 
in his possession, from the owner, and to justify a Jury in holding 
him answerable therefor, in damages. 

We know that if the rightful ewner of personal property lose 
the same from his possession, and within some reasonable time 
thereafter, the property be found in the possession of another, 
the law puts upon the latter the onus of accounting for his 
possession ; and if he fail to do this, authorizes a presumption 
of the wrongful or felonious asportation of that property by 
him. This presumption is more or less strong, of course, ac- 
cording as the possession is more or less recent. 

If this rule be just where the liberty of the citizen is at 
stake, it would seem very reasonable, where’a person is found 
harboring, and controlling, and hiring out a negro slave, a 
few mouths after he went wrongfully from the possession of 
the owner, and at the same time, the evidence shows that 
whensoever that possession commenced, it must have occurred 
under circumstances which should have put the party upon in- 
quiry, as to the true ownership of the slave, and that no 
such inquiry was made, nor any explanation given; that in such 
case, the wrong-doer should be presumed to have come into 
possession of the slave by enticement, asportation or other un- 
lawful means, at the time of his disappearance, and should be 
made to account for the hire of the same, from that time. 
This and nothing more, was the effect of the Court’s decision. 

It has been insisted that the verdict of the Jury is erroneous, 
because the exact amount found ($380) is not authorized by any 
state of the facts. Let us see. 

The slave is proven to have been gone from his owner about 
18 months. His services were shown to have been worth from 
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20 to 30 dollars per month. The evidence proves that the 
slave was hired to Messrs. Henderson & Carlisle, for nine 
months of this time, for twenty dollars per month, and that he 
was removed because these gentlemen would not pay the de- 
fendant in error a higher price for him. It was fair to sup- 
pose, that if the latter would not take twenty dollars per month 
for him, that for the other nirie months he did receive a higher 
rate per month. Ifthe Jury took the medium sum between 
twenty and thirty, viz: twenty-five dollars per month, this 
would give $180 for the first nine months, and $225 for the 
next nine; together, making $405. 

Now, the evidence shows, that a person by the name of 
Lindsay, for two months of this time, received the wages for 
the slave, claiming the right to do so, for Mr. Thompson, the 
pretended owner; and if the Jury believed, (which the cireum- 
stances might well authorize) that this Lindsay wasa confederate 
with the defendant in error, and received a portion of the 
gains, and if they allowed to him one-half of the two months’ wa- 
ges at $25 per month, and deducted this amount from the sum 
of $405, they would have arrived at the exact sum of $380. 
And this seeims to be not at all an unreasonable or unjust view 
of the matter. 

There might, perhaps, be other calculations made, by which 
the verdict could be sustained, but this is sufficient. 

. Let the judgment be affirmed. 





No. 29.—Joun Betcuer, plaintiff in error, vs. ABSALOM GREY 
and WILLIAM R. PuIurps, executors of Matthew B. Tolli- 
son, deceased, defendants. 


{1.] Where suit is brought on an open account for board, and the testimony 
establishes that a certain portion of it is due, but feaves it uncertain as to 
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the remainder, the Jury are bound to find a verdict at least for the amount 
proven. 


Assumpsit, in Spalding Superior Court. Tried before Judge 
StarkE, May Term, 1854. 


This was an action brought to recover the price of board, 
furnished the defendant’s testator, for himself and his horses, 
for the years 1847 and 1848, at 5,7, dollars per month. 


It appeared from the testimony, that Tollison was a wagoner 
by trade; that he boarded himself and team with the plaintiff, 
during the years stated, off and on at different periods, but that 
he was frequerftly absent, following his business. 

No witness could state any definite time that Tollison had 
boarded at plaintiff’s house, except that one said “he was there 
sick from about the middle of the Spring of 1848, until the 
latter part of Summer or the first of Fall in that year.” An- 
other witness said he was there the “ most.of the year 1848 ;” 
and another, that he was there “the most of the time during 
1847 and 1848.” Board was proven to be worth more than 
was charged. 

The Court charged the Jury, among other things, that it 
was not sufficient for them to be convinced that something was 
due; that they must be satisfied from the proof, that some 
definite sum was due, before they could find any sum for the 
plaintiff; and thatjthey ought to scrutinize more closely, a claim 
made against a dead man’s estate than they would in a contro- 
versy between the living. To these portions of the charge 
exception is taken. 

The Jury found a verdict for the defendants, on which plain- 
tiff moved for a new trial, on the ground that the verdict was 
contrary to the evidence, as well as on the ground of error in 
the above stated charge of the Court. 

The Court refused the rule, which decision is alleged as 
error. 
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GREEN & Martin, for plaintiff in error. 
Doyat, for defendant. 
By the Court—Lvumrxiy, J. delivering the opinion. 


[1.] We propose to put our judgment in this case, upon the 
narrowest ground. Judge Starke, amongst other things, 
charged the Jury, that “if they were satisfied, from the evi- 
dence, with a reasonable degree of certainty, that there was 
any thing due the plaintiff, they should find that much in his 
favor.” : 

The verdict was for the defendant, and the Court refused to 
grant a new trial. 

The only question, then, which we propose to consider is, 
did the proof establish with certainty, that there was something 
due Belcher for board? If it did, the finding of the Jury was 
both contrary to the testimony, and the charge of the Court, 
and a new trial should have been granted. . 

I will advert to only a portion of the evidence. 

James D. Abbott testified that he knew Matthew B. Tolli- 
son, the defendant’s testator, boarded with plaintiff. He does 
not recollect the exact time he commenced; but that he was 
there about the 30th of December, 1846, and continued until 
the first of the year 1849, for the most of his time. That he 
heard deceased say that he intended to pay plaintiff for his 
board; that he always spoke of plaintiff’s house as his home, 
and that he had his washing and sewing done there. He fur- 
ther stated that Tollison was sick from some time in the Spring 
of 1848, until the latter part of the Summer or the first of Fall 
of the same year. .The physician, Dr. Peddy, informed witness 
that his discase was syphilis. Provisions were scarce and high 
daring the time that Tollison lived with Belcher; and witness 
thinks seven dollars per month for a man and his team, would 
be a reasonable charge. He says he boarded with plaintiff 
the entire years 1847 and 1848; that he resided in a mile 
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of plaintiff’s; saw Tollison there during that time. . When he: 
was able to travel, he was on the road with his wagon, most of 
the time. He never saw Tollison pay Belcher any money for 
board; never heard plaintiff acknowledge the receipt of any: 
but on the contrary, always understood from him that he had 
paid him nothing. Again, this witness swears that Tollison 
was confined, sost of the time that he lived with plaintiff, so as 
not to be able to get about. That Tollison Icft at the begin- 
ning of the year 1849, stating that he would return: but that 
he never did, and that he often said he would pay plaintiff. 
He was frequently at Belcher’s in 1848, while Tollison was 
sick; and he would say that One Hundred and Twenty-five 
Dollars was a moderate amount for the two years’ board of 
Tollison and his team. When Tollison left with his team, he 
would take corn and fodder for them and provisions for himself. 

Sterling Mize swore, that Tollison’s occupation was wagon- 
ing, and that it would have required him to be most of his 
time from home: but that during the year 1848, he remained 
at plaintiff’s most of his time sick. 

In addition to this proof, there was the corroborating testi- 
mony of John Lovinggood and Joseph J. Knight. 

There can be little doubt but that it was the intention of the 
witnesses to put the value which they did on the board, aking 
due allowance for the absence of Tollison. But if this were 
not so, still the Jury would have been warranted in finding a 
verdict for one-half of the whole time that Tollison lived at 
Belcher’s, beginning 30th December 1847, and ending the 1st 
of January, 1849. In other words, for one year. But setting 
aside the testimony of Abbott, Mize swears that Tollison spent 
most of the year 1848 at plaintiff’s, on account of his sickness. — 
How then could the Jury excuse themselves for not finding for 
the six months’ board, thus positively established ? 

But coming down still more, the testimony is certain and 
indisputable, that Tollison was confined at one time, at the 
house of plaintiff from sickness, from the Spring of 1848, till 
the latter part of the Summer, or the first of the Fall of that 
year. The Jury were constrained, therefore, to find for at 
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least two months and a half board. And to do otherwise, was 
to disregard the proof as well as the charge of the Court. 

His Honor, the presiding Judge, reminded the Jury in the 
beginning of his charge, that the action was brought to recover 
an account against the estate of a dead man. 

And that it was their duty to scrutinize it the more closely 
on that account; or to use the language attributed to him by Col. 
Doyal, the Counsel for the defendant below and in error, he 
considered himself “‘as standing between the living and the 
dead.” And it is right that the estates of the dead should be 
narrowly watched. It is a most commendable vigilance—for 
they are no doubt often plundered by spurious claims. very 
man living, has a personal interest in this matter, for it is ap- 
pointed unto aid men once to die. 

There is, however, another consideration in this case, which 
should not have been overlooked. It is a suit in behalf of the 
citizens of a sister State, against one of our own people. Cour- 
tesy requires—our respectability as a State demands, that non- 
residents who come into our Courts to seek justice at our hands, 
should feel that it has not been improperly withheld from them. 
To refuse a new trial in this case, is not only to say, in sub- 
stance, to the plaintiff, that he has trumped up a false demand, 
but that it has been upheld by perjured witnesses. Good 
neighborhood forbids that any such odious discrimination be 
made, and that, too, in the face of such a record. 

Justice requires that the cause be remanded, and a re-hear- 
ing ordered. 
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No. 30.—Martua Asupurn, by her next friend; plaintiff in 
error, vs. JOHN C. ASHBURN and Davis GAMAGE, adminis- 
trators, &c. defendants. 


[1.] A Court of Equity will not interfere with the due administration of as- 
sets in the hands of an executor or administrator, upon slight grounds. To 
justify such interference, the bill should show good and substantial reasons 
to fear some probable injury, at least, to the rights and interests of the 
complainant. : 

[2.] An administrator de bonis non, cum testamento annexo, has no authority 
to sell and convey titles to lands not disposed of by the will of his testator. 


3.] Where the same person is administrator with the will annexed, as to the 
P ’ 

personalty, and administrator ceteroyum, as to the realty, an order to sell 

the land should be granted to him, in his latter character, and the adver- 


tisement should pursue the order. 


In Equity, in Macon Superior Court. Decided by Judge 
Powers, May Term, 1854. 


The facts of this case are as follows: In 1845, Joseph Ed- 
wards of Macon County died, leaving a will in his own hand- 
writing, but not signed or attested, which was admitted to pro- 
bate, as to the personalty, by the Court of Ordinary. His 
widow, Mahala Edwards, was the executrix named in the will, 
and qualified as such. The executrix was directed, by the 
will, to keep the estate together until the youngest child should 
arrive at 21 years of age. She accordingly held the estate 
until her death in 1852; within which time she had paid the 
debts, and had made purchases of property, real and personal—e 
part of which she had paid for, and for part she was indebted’ 
at the time of her death. After her death, John C. Ashburn, 
who had married Martha, a daughter of Joseph Edwards, pro- 
cured letters of administration de bonis non, with the will an- 
nexed, on the estate of said Joseph Edwards, and was proceed- 
ing to distribute the same, when his wife, Martha Ashburn, by 
her next friend, filed her bill alleging the foregoing facts; and 
that John C. Ashburn was wholly insolvent, and praying that 
he might be enjoined from distributing the estate, and that 
provision should be made, out of her portion thereof, for her 
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and her children, free from the control or debts of her hus- 
band. 

The injunction was granted, and the cause was proceeding, 
when John C. Ashburn was dismissed from the administration, 
and Davis Gamage was appointed in his1oom. Gamage like- 
wise procured letters of administration ceterorum, of the estate 
of Joseph Edwards; and also, letters of administration of the 
estate of Mrs. Mahala Edwards. 

Gamage proceeded to insert in the newspapers certain ad- 
vertisements—one, signed by himself as administrator of Ma- 
hala Edwards, offering for sale, in the usual manner, and by 
order of the Court of Ordinary, certain property, consisting of 
land and negroes and perishable property of the said Mahala 
Edwards ; and another, signed by himself, as administrator de 
bonis non, with the will annexed, of Joseph Edwards, offering 
for sale, in like’manner, by order of the Court of Ordinary, 
certain land, negroes and perishable property of the said Jo- 
seph Edwards. 

Mrs. Ashburn then filed her supplemental bill, reciting these 
additional facts, praying that Gamage, in his several capacities, 
might be made a party defendant to her former bill, alleging 


that Mrs. Edwards had no property of her own ; that the prop- 


erty advertised for sale, as hers, was really the property of the 
estate of Joseph Edwards ; charging that Gamage, in his capa- 
city of administrator de bonis non, with the will annexed, in 
which capacity he had advertised the sale of Joseph Edwards’ 
property, had no power to sell real estate; praying that Gamage 
be enjoined from proceeding with either of his proposed sales, 
and that a settlement and account of the estate be had, which 
the bill alleged had never been made by Mrs, Edwards or any 
one else, and that the portion of complainant be set apart, as 
before prayed, &c. 

The injunction was granted as prayed for. 

Gamage answered the bill, alleging that the property which 
he had advertised for sale, as the property of Mrs. Edwards, 
was truly her property—bought by her since her husband’s 
death, and for which she had given her individual notes, one of 
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which he, himself, held. He answered that the mode in-which 
he had signed the advertisment of Joseph Edwards’ land, was 
of no consequence, as he really was also the administrator cete- 
rorum, of said estate; and that he and his securities were am- 
ply sufficient to respond for any misfeasance in him, in relation 
to the estate. 

. On the coming in of the answer, and motion thereupon to 
dissolve the injunetion, complainants’ Counsel moved for leave 
to file an amendment to their bill, the substance of which was, 
that the individual debts of Mrs. Edwards were more than suffi- 
cient to consume the property claimed as her separate property ; 
that she was largely indebted to the estate of her husband; 
that a portion of the property bought in her own name, was 
really bought with the funds of the estate, and that her admin- 
istrator should be decreed to come to a settlement of her account 
with her husband’s estate, and to make good to it her entire 
indebtedness, in preference to other debts incurred by her. 

The Court allowed the amendment, and ordered that the 
injunction be dissolved, so as to leave defendant, Gamage, at 
liberty to proceed with his sales, without prejudice to the rights 
of complainant. 

To which decision complainant excepted. 








Miniter & Hatt; R. P. Hatt; Warren ard Scarzoro, 
for plaintiff in error. 


Ropinson, WARNER and Scarzoro, for defendant. 
By the Court.—Lumrxiy, J. delivering the opinion. 


[1.] We sce no reason for reversing the judgment of the 
Circuit Court. The complainant does not, even in her amended 
bill, charge or insinuate that the administrator, Davis Gam- 
age and his securities, are not amply able to respond, in dam- 
ages, for any waste or mismanagement of the estate. And in 
the absence of any such allegation, we think the Court was 
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right in refusing to restrain Mr. Gamage from proceeding 
with the administration of the estate. 

[2.] Had the injunction been dissolved before the time when 
the property was to have been sold, we are not prepared to say 
that Chancery might not have interposed to have arrested that 
sale which was manifestly illegal. 

[8.] For it will not be pretended that the administrator of 
Joseph Edwards, under an order of the Court of Ordinary, and 
an advertisement, by him, to sell as administrator de bonis non, 
with the will annexed, could have sold and conveyed titles to 
lands, which were not disposed of by the will. We deem it 
fortunate for the creditors, therefore, as well as the adminis- 
trator himself, that the sale was not consummated. 

And as these several estates now stand, it is impossible for 
the Court of Ordinary to adjust them. Resort should be had 
to a Court of Equity, whose jurisdiction is ample over admin- 
istrations, situated us this is, to administer full relief, by ta- 
king an account between the estates of Mr. and Mrs. Edwards, 
dividing the property or ordering a sale, by the administrator, 
of the whole or any portion thereof, at such times and upon 
such terms as it may direct, and securing to Mrs. Ashburn a 
suitable settlement, as prayed for by her bill, both out of the 
estates of her deceased father and her deceased mother also, 
should any surplus of the latter remain, after settling with her 
husband’s estate and discharging the indebtedness, if any, 


hanging over her own. 
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No. '81.—Ricuarp A. Lang, plaintiff i in error, vs. HENRY 
Harris, defendant in error. 













[1.] Public Statutes, and the facts which they recite or state, must be no- 
ticed by the Courts, without their being stated in pleading. And this tile 
is not in conflict with what was decided in Dougheriy vs. Bethune, (7 Ga. 
90.) 

[2.] The provision of our Statute, “that no person shall he permitted to deny 
any deed, bond, bill, single or penal note, draft, receipt or order, unless he, 
she or they shall make affidavit of the truth of such answer, at the time of 
filing the same”, applies only where the execution or fuctum is alleged to be 
the act of the party filing answer, or adopted by him. \ 

[3.] Where, under the provisions of a bank charter, itis sought to hold a 
stockholder able, who is thereby bound for the ultimate redemption of the 
bills, by proof of the bank’s insolvency : Z/eld, that the best and most rea- 
sonable rule which ean be prescribed for such a case is, that the return of 
nulla bona on an execution, against the assignee of the corporation, should 
not be considered conclusive against the stockholder, unless due and pro- 
per notice be previously given him, that the fi. fa. is placed in the Sheriff’s 
hands, with instructions to levy. 

[4.] In an action against a stockholder, who is bound for the ultimate re- 

demption of the bills issued by a bank, ‘in proportion to the amount of 

shares, and the value thereof, that each individual or company may hold in 
said bank, in the same manner as in common actions or debt”, when the 
record does not show that there are any other bills of said bank due and 
unpaid, or that there has been any other recovery against this stockholder, 
upon bills of the bank: JZeld, that the bill-holder is entitled to recover the 
whole sum claimed by him, if it do not exceed the amount of stock owned 
by the defendant: Held also, that should any other action be brought 
against the same stockholder, on bills of the bank, when he has redeemed 
bills to the extent of his stock, he may plead such payment, in bar of any 
further recovery against him. 
































‘Tried before Judge 





Debt, in Meriwether Superior Court. 
Starke, February Term, 1854. 





This was an action brought by Richard A. ar agsinat 
Henry Harris. 

The declaration set out that Harris was a stotk: Webber in the 
<¢ Planter’s & Mechanic’s Bank of ‘Columbus’, to the amount 
of one hundred shares of stock, rated at one hundred dollars 
per share. The charter of the bank provided, “that the per- 
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sons and property of the stockholders shall be pledged and 
held bound, in proportion tothe number of shares and the value 
thereof, that each individual or company may hold in said 
bank, for the ultimate redemption of the bills or notes issued 
by said bank, in the same manner as in common actions of 
debt.” 

The plaintiff alleged that he was the holder of bills of the 
bank, to the amount of $1.925, on which he had obtained a 
judgment against Robert B. Alexander, as assignee, appointed 
by the Legislature to take charge of and wind up the affairs 
of the said bank: on which judgment execution had been is- 
sued, and return of nulla bona thereon by the Sheriff. Plain- 
tiff sought, in this action, to make the defendant, Harris, liable 
for the payment of such a proportionate part of the debt due 
him by the bank, as the stock owned by defendant constituted, 
of the entire capital stock of the bank. 

Subsequently, plaintiff filed an amendment to his declara- 
tion, stating the same facts, but charging that defendant was 
liable for the entire amount of the bills held by him—that is, 
$1.925, and seeking judgment accordingly. 

The defendant filed several pleas, among which was one, 
that there was real and personal estate, still owned by said 
bank, on which the ft. fa. of plaintiff might be levied, suffictent 
to pay it off. 

At February Term, 1854, the parties having announced 
themselves ready for trial, and before submitting the cause 
to the Jury, defendant’s Counsel demurred to the amendment 
to the declaration above stated ; and the Court, after argument, 
pronounced the following judgment: 

“The defendant’s Counsel having demurred to the amendment 
to the declaration in this case, filed since the last term of this Court 
and served on the 24th day of November, 1853, on the ground that 
the measure of damages and liability, as claimed by said amend- 


ament, is not that fixed by the 11th section. of the Act incorpo- 


ratiug the Planter’s and Mechanic’s Bank of Columbus, and 
after hearing the argument of Counsel, Jt is ordered, that said 
demurrer be sustained, so far as to preclude the plaintiff from. 
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recovering the whole amount of the bills held by him and de- 
scribed in his declaration—it being the opinion of the Court 
that he only has the right to recover of the defendant, under 
the pleadings, such a proportion of his bills as the stock of the 
defendant bears to the whole capital stock of the bank. To 
which ruling and decision of the Court, the plaintiff’s Counsel 
excepts; it being agreed that the Court should pronounce a 
judgment, as to the extent of the liability of the stockholders, 
ander the 11th section on this demurrer. 

The plaintiff's Counsel then demurred to and moved to 
strike out all the pleas filed by the defendant, except the first, 
which is the general issue, and the last, which asserts that de- 
fendant never was a stockholder in the “ Planter’s & Mechan- 
ic’s Bank of Columbus’, and so much of the ninth plea as al- 
leges and sets forth that there has been collected, and in the 
hands of the assignee, an amount sufficient to pay plaintiff’s 
demand; and after hearing the argument of Counsel and con- 
sidering the same, the Court sustained said demurrer and mo- 
tion to the extent made, except as to so much of the ninth plea 
as alleges and sets forth that the bank is not insolvent, and has 
real and personal property, to-wit: banking house and Jot and 
other lots, in the City of Columbus, on which plaintiff might 
have leyied his execution, and of sufficient value to pay and 
satisfy the same. And to that portion of that plea, the de- 
murrer and motion was over-ruled; to which over-ruling and 
refusal of said motion, as to said portion of said plea, the plain- 
tiff’s Counsel excepts. 

The plaintiff’s Counsel then submitted said cause to the 
Jury, and offered, in evidence, a number of bank bills purport- 
ing to have been issued by said Planter’s & Mechanic’s Bank 
of Columbus, of various denominations and dates, and payable 
to different persons; amounting, in all, to the sum of Nineteen 
Hundred and Twenty-five Dollars, answering the description 
of those set forth in the plaintiff’s declaration, and of which 
the following is, in substance, a copy, except as to dates, 
amounts, letters, numbers and payees, and a portion signed by 
A. B. Ragan, as Cashier, to-wit : 








; 
Hi 


<> ee eames mene me aoa 





220 SUPREME COURT OF GEORGIA. 


Lane vs. Harris. 








No. 673 X. 
10 — °10 
A STATE of GEORGIA. 
The Planter’s & Mechanic’s Bank of Columbus, will pay Ten 
ee on demand, to W. Wright or bearer. Jan’y 9th, 1840. 
Columbus, Georgia. 
X M. Rosertson, Cash’r. D. McDovuaatp, Pres’ t. 


The defendant objected to said bills going to the Jury, until 
the plaintiTt proved that they were issued by the bank; that 
is, that sail persons, signing and counter-signing said bills, 
were officers of said bank, as therein represented, and that 
their signatures were genuine ; and also, on the ground that 
the requisitions of the charter of said bank had been complied 
with ; and after considering said objections, the Court over- 
ruled the latter ground of objection and sustained tke former. 
To which ruling of the Court, requiring of the plaintiff the 
proof of the execution of said bills, plaintiff excepts. 

The plaintiff’s Counsel then proved, by Hines Holt and 
John L. Mustian, that the signature of D. McDougald as 
President, and Matthew Robertson and A. B. Ragan as Cash- 
iers to said bills, were genuine ; and that they were the acting 
President and Cashiers of said bank. Whereupon, said bills 
were made evidence to the Jury. 

The plaintiff’s Counsel then offered to read in evidence to 
the Jury, an exemplification from the Superior Court of Mus- 
cogee County, showing the institution, in that Court, by the 
plaintiff, a suit founded upon and for the recovery of the same 
bills mentioned in the declaration in this case, returnable to 
the May Term, 1849, of said Court, against Robert B. Alex- 
ander, as assignee of the said:Plantér’s & Mechanic’s Bank of 
Columbus—a judgment against said assignee, for the sum of 
Nineteen Hundred and Twenty-five Dollars for his principal 
debt—the sum of Seven Hundred and Seventy Dollars for his 
interest and for cost of suit, to be levied of the goods and chat- 
tels, rights and credits, lands and tenements of said Planter’s 
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& Mechanic’s Bank—the issuing of an éxecution on said judg- 
ment, and the retutn of the same by the Sheriff, with entry of 
“no property to be found to levy the same’. 

The defendant's Counsel objected to the same being read to 
the Jury, on the ground and for the reason, that there was no 
allegation in plaintiff’s declaration, that the forfeiture of the 
charter or dissolution of the corporation, and the appointment 
of Robert B. Alexander assignee of said bank; but on the 
contrary, the declaration alleges that said bank is yet in exist- 
ence—which objection was sustained by the Court and the ev- 
idence rejected. To which ruling and decision of the Court, 
plaintiff’s Counsel excepts. The plaintiff’s Counsel then read 
to the Jury a certificate, signed by A. B. Ragan as Cashier of 
said bank, and’attested by D. McDougald as President thereof, 
stating that the defendant was entitled to and held one hun- 
dred shares of the capital stock of said bank; and on the in- 
troduction of the testimony, plaintiff closed his case. Where- 
upon; defendant’s Counsel moved the Court to non-suit the 
plaintiff; and after considering the same, the Court sustained 
the motion and gave the following judgment, to-wit : 

“The plaintiff having closed his evidence, and having failed 
to show any judgment or proceeding against the bank, for the 
recovery of his said demand, prior to the suit, to infer the ul- 
timate liability of the defendant as a stockholder, and the de- 
fendant having moved a non-suit, the Court ordered the same, 
offering to the plaintiff the right to confess judgment, and ap- 
peal or have a verdict against himself”’. 

To which ruling and decision the plaintiff's Counsel excepts. 


Douaguerty ; E, A. Nispet, for plaintiff in error. 
If. Warner; Toomss, for defendant. 


The Court not. being unanimous, the opinions of the Judges 
were delivered sertatim. 


By the Court.—Srarnes, J. delivering the opinion. 


[1.] The ground of error first assigned in this case, was the 
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ruling of the Court, in withholding from the Jury the exempli- 
fications offered by the plaintiff, showing the suit against Rob- 
ert B: Alexander, assignee, a judgment and execution thereon, 
&e. 

The reason given for this decision of the Court below was, 
that in the petition there was no allegation that the charter of 
the Planter’s and Mechanic’s Bank had been forfeited, and 
that an assignee had been appointed. And it was insisted for 
the defendant in error, that though a recital or recognition of 
both these facts was to be found in the public laws of the State, 
yet that no party could have the benefit of a public law, with- 
out proper pleading. 

This latter remark may be very correct: but what is necessary 
to proper pleading is the question—just the question, here. 

It seems to be well settled, that setting forth a public sta- 
tute, and the facts which it recites, is not necessary to proper 
pleading. ‘Public statutes, and the facts which they recite 
or state, must be noticed by the Courts, without their being sta- 
ted 'in pleading.” (Bac. Abr. Stat. L. 2 Wils.376. Willies, 
210. See the reasons of Lord Ellenborough, 4 M. g S. 542. 
1 Black Com. 86. 1 Ch. P. 246.) 

This rule is not in conflict with what was decided by this 
Court, in Dougherty vs. Bethune, (7 Ga. R. 90.) There the 
decision was, that the recital of a fact in a public statute, did 
not operate to estop a party defendant from denying it by plea, 
and putting the fact inissue. It was not held, that it was ne- 
cessary for a pJaintiff suing, to set forth such a fact, although 
it were recited by a public statute; but simply, that the defen- 
dant might deny it in his plea, and in this event the plaintiff 
must prove it. And this Court afterwards says in Beall ve. 
Beall (8 Ga. R. 210,) and in Thornton vs. Lane (11 Ga. R. 
521) that although sueh facts may not be conclusive, Courts 
must “treat them as true, until the contrary appear.” The 
inference from which is, that whilst they remain uncontroverted, 
as facts stated or recognized by a public statute, the rule of 
pleading which we have been considering, applies. 

The forfeiture of the charter, and the appointment of the 
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assignee referred to in this case, were facts which fall withm 
this rule, and it was not necessary that they should have been 
pleaded. 

[2.] The question next presented is, whether or not it was 
necessary for the plaintiff to prove the execution of the bills 
on which the suit was based, they not having been denied on 
oath ? 

It is our opinion, that this provision of our Statute, declaring 
that “no person shall be permitted to deny any deed, bond, 
bill, single or penal note, draft, receipt or order, unless he 
shall make affidavit of the truth of his answer, at the time of 
his filing it,” (Cobb. Dig. 486) applies where the execution or 
factum is alleged to be the act of the party filing the answer, 
or adopted by him. In the case before us, the liability of the 
stockholder is not placed upon any act of his, in connection 
with the execution of the bills. If he be liable, he is so, not 
because by the factum he has promised to pay these bills, but 
because of the fact, that by becoming a stockholder, and sub- 
jecting himself to the terms of the Statute in such case made 
and provided, he has, as it were, guaranteed the payment of 
the bills. His guarantee is not like that by endorsement ; for 
in that event, it might be said, that he had adopted the factum: 
but he has guaranteed them only, by becoming a stockholder 
under the provisions of the act of incorporation. For aught 
that is known to him, or for any thing that he has done, the 
bills on which this suit was based, may have been all spurious. 

Let us take a case which will readily serve as an illustration : 
A contracts with B by letter, or otherwise in writing, for a suf- 
ficient consideration, to guarantee all bills which C may draw 
on D in favor of B within a specified time, and not exceeding 
a certain amount. C draws a bill which is accepted, but not 
prid by D; and B brings suit against A. Now, if the action 
had been instituted against C and D, the drawer and acceptor, 
it is very plain that by our Statute they would not be permitted 
to deny the genuineness of the instrument, save upon oath. 
But it seems equally plain, that this rule should not apply to 
A, who knew nothing, and could be supposed to know nothing 
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of the factum; and was responsible only by collateral guaran- 

For a similar reason, the execution of the bank bills sued on 
in this case should have been proven. 

[3.] It was also insisted, that the Court below erred in over- 
ruling the demurrer of the plaintiff to.so much of the ninth 
plea as alleges and sets forth, that the bank has real and per- 
sonal estate in the City of Columbus, on which the execution 
of plaintiff could have been levied, and of sufficient value to 
satisfy the same. 

This raises the question, whether or not the return of nulla 
bona made by the Sheriff on this execution, is conclusive 
against the stockholder. A question not without considerable 
difficulty. 

On the one hand, it would seem that more should not be re- 
quired of the bill-holder, than that he should pursue the due 
and ordinary course of law in exhausting the property of the 
bank; that this is a reasonable and practical test of his dili- 
gence; that any diligence beyond this, should reasonably de- 
volve upon the Sheriff, whom the law appoints to assume such 
responsibility and exercise such diligence, and who is in a posi- 
tion to do it with advantage; or upon the stockholder who has 
an ultimate liability, was interested in the issuing of the bills, 
and may have made gains and profits by them, and who being, 
as it were, in community of interest with those who issued the 
bills, and are holding the effects of the corporation, (if there be 
any) thus possesses facilities which may enable him to discover 
effects, and have them-subjected to the payment of the bills. 
Something like an analogous rule prevails in other cases, where 
there is an wltimate liability. The return of nulla bona, upon 
an execution issued on a judgment against an administrator for 
a devastavit, is conclusive, as against the sureties, in an action 
against them on the bond. A return of non est inventus, by 
the Sheriff, upon a ca. sa. issued in an action where bail had 
been taken, is conclusive against the .bail, in a suit upon the 
recognizance. 

To this may be added the consideration, that if the stockhol- 
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der bétallowed to take issue on the Sheriff's return, that issue 
may be determined in his favor, on the ground that the defen- 
dant has property which could have been subjected to levy; 
and when this property is levied on, it may be claimed — 
by another person under our laws; and upon the trial of that 
issue, the claimant may succeed. The bill-holder is then rem- 
ediless. But should the case not reach this fatal crisis for him, 
out of the first issue, (the trial of the question, whether or not 
the bank does own and possess property subject to the execution,) 
new and collaterial issues may arise, it may even become ‘nec- 
essary for a Court of Equity to intervene, and thns this proceed- 
ing, to ascertain the bank’s insolvency, may become so exceed- 
ingly intricate and prolonged as to deprive it very much of 
practical advantage. And all these issues have to be met and 
tried by the bill-holder, with the disadvantage, perhaps, of 
being a stranger to all the parties, and without facilities for 
procuring information and testimony. 


On the other hand, it must be admitted that the stockholder, 
in this case, was no party to the proceeding against the bank, 
if he were not cognizant of the suing out of the execution, and 
the efforts of the Sheriff to find property of that bank; (and if 
he had been so apprised, he could have pointed out property,) 
would have no inconsiderable cause of complaint, should he now 
be concluded by the Sheriff's return. It would seem but: rea-. 
sonable, that he should not be held responsible, unless he had 
had some notice of the effort to find property; as such notice 
might have put him upon diligence, and have enabled him to 
protect himself. er oer. 

If this stockholder, in reference to this transaction, that isto 
say the emitting of these bills by the bank, could certainly be ° 
regarded as a privy, I should doubt the legal necessity of such - 
a notice; but from what I have said on another point, .it»is - 
evident that I regard him, in his peculiar relation to these-bills 
—a relation created by statute, as a sort of guarantor, by a 
contract separate from that on which this bill-holder obtained. 
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his first. judgment. As such, notwithstanding his community 
of interest with the corporation, with reference to these bills, 
I doubt if he can be said to be in privity with it, in the accurate 
Common Law sense of that term; for which, see Vin. Abr. 
Tit. Privity, Co. Litt. 271, a. 8 Co. 426. And if he be not 
in_the relation of either party or privy, it is not unreasonable 
to require that he should have such notice. 

Even in the case of bail, though their relation to the princi- 
pal is so intimate a one, I find, that according to the long 
established practice in England, it was directed that the ca. 
sa. should lie four days in the office, in order. to give the bail 
notice, that the plaintiff had elected to take out execution 
against the person of the principal, so that they might have 
the opportunity of rendering his body before the capias is- 
sued. Merritt vs. Montfort, (Barnes, 54. 2 Salk.599. Pe- 
tersd. on Bail, 858.) And in the case of a return of nulla 
bona, on an execution issued upon a judgment against an ad- 

_ministrator for a devastavit, to which reference has just been 
made by mé¢, may it not be, that in view of the close interest 
between the principal and his sureties, and the fact that that inter- 
est is created by the same instrument or contract, the return is 
considered conclusive, partly because the judgment is regarded 
as notice to the sureties, that a fi. fa. will be sued out, and: 
the Sheriff put upon the search for property ? 

In view of all these things, and especially in consideration of 
the fact, that the peculiar statutory liability of this stockholder 
-places him ina relation to the bank, which is not precisely 
analogous to that of either party or privy at Common Law, I 
aim willing to unite with my brethren in holding, that the best 
wad most reasonable rule which can be prescribed in such a 

“ ease is, that the return of nulla bona should not be considered 

conclusive against him, unless due and proper notice be previ- 
ously given to him, by which he may, if he choose, be put upon 
diligence in the search for property. 

[4.] Lastly: it is insisted, that the Court erred in holding, 
that the plaintiff was entitled to recover only “sucha propor- 
tion of his bills, as the stock of the defendant bears to the 
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whole capital stock of the bank,” and in ordering the amend- 
ment by which he sought to recover his whole elaim, stricken 
out. 

The effect of this decision was equivalent to the declaration, 
that the plaintiff, in this case, who brought suit on ninetcen 
hundred and twenty-five dollars, of bills, against a stockholder 
owning one hundred shares, out of the ten thousand shares, of 
which the capital stock consisted, (or ten thousand dollars of 
the one million of capital stock,) was entitled to recover ‘on 
the bills held by him and sued upon, only the proportion of 
of one hundred shares to ten thousand ; that is to say, the 
one hundredth part of his claim, or nineteen dollars and twen- 
ty-five cents. 

The determination of this question turns mainly upon the 
construction which is to be placed upon the language used 
by the Legislature in the eleventh section of the Act incorpora- 
ting this bank, viz: that the persons and property of the stock- 
holders shall be bound for the ultimate redemption of the bills, 
“in proportion to the amount of shares, and the value thereof, 
that each individual or company may hold in said bank.” 

It must be observed, that the language here is not, that. 
the persons and property of the stockholders shall be bound 
in the!proportion which his shares bear to the whole capital 
stock of the bank, but it is, in proportion to his shares. The 
proportion stated, is not a comparative relation of his shares to 
the capital stock, but such a relation of Ais lability to the 
number and value of his shares. He shall be liable, says the 
charter, in proportion to what he owns of the stock. Nor does 
the act of incorporation say, that the stockholder shall be bound 
for the ultimate redemption of the bills to each bill-holder “in 
the proportion his shares bear to the whole stock,” which is 
the effect of the construction in the Court below, but it simply 
asserts a general liability for the redemption of the bills, (that 
is all the bills,) in proportion to the amount of his stock. Itis 
. very plain, therefore, that the proposition stated by the Court 
below, in the use of the words “ which his stock bears to the 
whole capital stock,” is an interpolation on the Statute. 
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But it is urged that it is necessary to give this construction 
to this provision of the charter, in order to avoid substituting 
an injustice for a difficulty. Let us see what is the true value 
of this assertion. If it be correct, then, of course, the method 
or mode of proceeding which this construction requires the 
bill-holder to adopt, in enforcing payment of his bills, is that 
which is equitable, practicable and just. We will put it to the 
test. 

The Act incorporating the Gaceiis Rail-road & Banking 
Company contains a provision similar to that under considera- 
tion, making the persons and property of the stock-holders 
liable for the ultimate redemption of the bills. And no one 
will question, that the Legislature intended that this provision 
should have the same signification and effect in both charters, 
and in all the charters of banks in our State, where it may be 
found. Now the capital stock of the institution I have just 
mentioned, is upwards of four millions of dollars; there are 
some seven hundred stockholders, at present, and it is possible 
there might be as many stockholders as shares; that is to say, 
more than forty thousand. For many years, this bank has 
had a circulation of near one million of dollars. If it were to 
become insolvent, what would be the consequence? By the 
provisions of the charter, these numerous bill-holders. have, or 
were intended to have, a remedy against the stockholder, for 
the payment of their bills, “as in common actions of debt”; 
and according to the construction which prevailed in the Court 
below, (and which is insisted on as that only. which is just,) 
in order to have the benefit of this provision secured by. the 
Act, each of these bill-holders would be compelled,to institute 
suit against at least seven hundred, possibly forty thousand stock- 
holders. This would be hard enough—perhaps impracticable 
and out of the question, even if the bill-holder happened to 
possess some hundreds or thousands, in bills of the bank. But 
let us suppose that he had only a small amount (he might have 
but five dollars, or even one dollar) of these bills. In reason, 
justice, and according to law, he would be as much entitled to 
have payment for that, as for thousands. It might, indeed, 
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be the all of the widow or the orphan. In order, however,. to 
have the benefit ofthe rights which the charter secures, that 
bill-holder not being able, according to law, to join these sev- 
eral promissors in one action, would be constrained to institute 
at least seven hundred suits for the recovery of that small 
amount of money. If he attempted to do this, it is altogether 
probable, that out of seven hundred defendants, some would 
be found bankrupt or out of the jurisdiction of the State, and 
not accessible by the ordinary process of law; and almost cer- 
tain, that by some one or more of the many casualties and contin- 
gencies which cluster around every action at law, and against 
which the most astute and provident Counsel cannot always 
provide, he would lose one or more. of these suits, And is it 
not absolutely certain, that the prospect of these results, and 
of the amount of Counsel’s fees, for cases lost and won, which 
he would have to pay, would operate as a prohibition to his 
bringing such suits or having the benefit which the charter in- 
tended to secure for him ? 

Let it not be said, that he could part with his bills to some 
one haying more of them, and who could afford to sue, for this 
is as much as to say, that he could sell them at a sacrifice. It 
should not be believed, for a moment, that in legislating so im- 
portant a provision, for the benefit and protection of bill-hold- 
ers, the General Assembly of our State intended to make such 
a sacrifice necessary to the poor man or the small bill-holder. 
That body certainly designed to put every citizen upon the 
same footing of.reason and justice, and to supply a ready and 
efficacious remedy to each and all. 

The illustration thus presented, serves strongly to show the 
hollowness of that boasted justice attributed to the construction: 
contended for by the defendant in error, of that provision 
which we have been considering. 

I cannot consent to impute such a scheme to the legislative 
mind, and turn from it, to some more just method of enforcing 
this provision of the charter. 

So far as the rights of bill-holders are concerned, it would 
be better, if what the stockholder is liable to pay, could be dis- 
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tributed among all the bill-holders. And this would be the 
direction given to it, if it were paid into a Court of Chancery, 
to be disposed of upon equitable principles. But this is rather 
a matter of interest to the bill-holders than to the stockholders. 
It does not operate any greater hardship on the stockholder, if 
he pay to one bill-holder, than if he pay to alt the bill-holders, 
provided he be protected in making such payment against any 
farther recovery. If he is liable, it is right that he should pay 
to some one; and the Legislature, in its sovereign discretion, 
has said that he shall be made to pay (if he will not without 
suit) by an action at Common Law, and notin Equity, unless the 
bill-holder desire it ; that he shall be held liable, *‘asin common 
actions of debt.”” He cannot be so held liable, practically, and 
this provision of the Legislature is effectually defeated and set 
at naught, as I have shown, if payment can be enforced only 
in the way made necessary by the construction I have been 
opposing. There is no other method by which payment can 
be coerced, “‘as in common actions of debt,” except that which 
permits and authorizes a recovery for the whole"amount of the 
claim from any stockholder whose shares are sufficient to meet 
the payment. The bill-holder can thus recover his claim, and 
have the full benefit which this provision of the Statute was 
intended to secure to him. 

This construction gives effect to the Statute, and carries the 
obvious intention of the Legislature into effect, by supplying 
every bill-holder with a speedy and efficacious remedy. Inorder, 
therefore, to: give complete effect to this provision of the charter, 
creating a statutory liability, if there were no analogy at Com- 
mon Law, it would be necessary to adopt a construction which 
holds, that the stockholder became liable to pay every, or any 
of the bills to the extent of his stock; that he guaranteed each so 
far as the extent of his stock, and not a portion of each bill, suf- 
ficient, in the aggregate, to make up the amount of his stock; 
and that this liability ceases when an amount has been recov- 
ered from him, equal to the value of his stock; and such recov- 
ery he can plead in bar of any other action against him by a 
bill-holder. This construction interpolates nothing on the 
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Statute, and does no violence to its terms; but on the: contra- 
ry, is in harmony with the simple and ordinary signification of 
the words employed. 

I can conceive that another construction might be placed 
upon the words, “shall be pledged and bound, in proportion to 
the amount of shares and the value thereof, that each individ- 
ual or company may hold,” &c., if the question were presented, 
as to the extent of the stockholder’s total liability, with reference 
to the whole circulation of the bank. If, at the time of the 
dissolution, or perhaps at the time of the suit’s commencement, 
(should the assignee have redeemed some of the bills after the 
dissolution,) the whole amount of bills was greater or less than 
the whole amount of the stock, the liability of the stockholder 
would be on all of them; and it would seem not unreasonable, 
that in such case, it should be in proportion to his stock. If 
the circulation exceeded the capital stock, then his liability 
would transcend his stock, in the proportion which that stock 
bore to the whole capital stock of the bank. If the circulation 
was less than the capital stock, then his liability would be less, 
in a similar proportion. For example: if the circulation had 
been one million one hundred thousand, at the time specified, 
this stockholder’s liability being one per cent, or as one hun- 
dred shares is to ten thousand, he would be liable to pay eleven 
thousand dollars of the bills. But if the circulation was only 
nine hundred thousand, then he would be liable to pay only 
nine thousand dollars of the bills. The recovery, however, in 
a particular case, would not be of a certain per cent. on each 
bill sued-upon by a bill holder, according to the construction 
which I have been opposing, but would be for the whole amount 
of the bill-holder’s.claim, provided it did not exceed the propor- 
tion of the stockholder’s liability. 

It is possible that the terms of the charter, which we are con- 
sidering, may have been employed, in part, at least, in the 
sense which I have just expressed. But it is unnecessary to 
decide this question, as it is not presented by this record. 
There is before us no evidence, as to the amount of bills in 
circulation at any time, and no evidence that there is, now, any 
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other bill-holder of this bank, besides him who is now before 
the Court.:' For anything that appears in this record, all the 
other bills may have been paid by the effects of the bank. On 
such a record, I cannot, for.a moment, doubt that the plaintiff 
is entitled to recover the whole of his claim against the defen- 
dant in error. - 

The construction which I place upon this statutory liability 
of the stockholder, has its analogies in other liabilities at law. 
An example may be found in the liability of sureties upon a 
Sheriff's bond. Although many persons be injured by the 
misconduct of the Sheriff, if one vigilant suitor exhaust the 
penalty of the bond, no further recovery can be had thereon, 
against the sureties, by any other person. But I will put a 
case still more to the point. ‘We will suppose, that on the 
same day, for a similar consideration, and payable at the same 
time, A gives his promissory notes, payable to bearer in differ- 
ent sums, amounting, in all, to twenty thousand dollars, to 
twenty payees. Desirous of using these notes in some common 
transaction, these persons, by a separate instrument, in writing, 
agree to guarantee the notes, each severally binding himself for 
the payment of the whole, in proportion to the amount of the 
note received by him from A provided A should, himself, be 
unable to pay. The notes are then transferred and assigned 
to other persons, upon the faith of this guarantee. Sometime 
after they have become due and payable, C a holder of one 
amounting to one hundred dollars, brings his action thereon, 
and upon the guarantee against B a guarantor, and one of the 
original payees of a note, amounting to one thousand dollars, 
proves the insolvency of A in the proper way, and demands a 
judgment against B. Now, if he had sued in Equity, or if the 
holders of the other nineteen ‘notes had filed their bill and 
taken him there, and had shown that their notes were unpaid, 
then, perhaps, he could have recovered from B, only such pro- 
portion of his claim as B’s note-bore to the whole amount; 
that is to say, the one-twentieth part thereof. But -C is not 
taken into Equity, we will suppose, and no objection is made by 
the other note-holders, to his recovery—they may have been 
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all paid by A’s property, for anything that appears in the pro- 
ceeding. Can there be any doubt, for a moment, of Q's right 
to recover his whole claim from B? 

It would not be difficult to find other atiate but the 
length to which this opinion has already reached, admonishes. 
me to forbear. 

Let the judgment be reversed. 


LumPkIN, J. concurring. 


The Court being of one mind, as to the first three grounds 
of alleged error, I shall address myself to the fourth only— 
which is, that the presiding Judge held that the plaintiff could 
recover such proportion of his bills only, as the stock owned 
by the defendant bears to the whole capital stock of the bank. 

Now, the counter proposition to this and that which I hold 
to be true, is, that the plaintiff is entitled to recover the whole 
amount of his bills out of the defendant, provided the number 
of his shares and the value thereof, estimated at $100 per 
share, is equal to the amount of the bills sued on. And theré 
being a diversity of opinion among the members of the Court, 
upon this point, I shall proceed to state the reasons, as it is 
made my duty to do, in support of the view which I entertain. 

This action is brought on the XIth section of the charter of 
the Planter’s & Mechanic’s Bank of Columbus, which is in 
these words: “the persons and property of the stockholders 
shall be pledged and held bound, in proportion to the amount 
of shares and the value thereof, that each individual or com- 
pany may hold in said bank, for the ultimate redemption of 
the bills or notes issued by said bank, in the seme manner as 
in common actions of debt; and no stockholder shall be re- 
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lieved from such liability, by sale of his stock, until he shall 
have causéd to be given sixty day’s notice, in some public ga- 
nette of this State”. (Prince's Digest, 127.) 

The case must be decided, of course, upon the proper con- 
struction of this clause in the charter, the phraseology of 
which is not so explicit, perhaps, as it might have been. 

The following positions, I believe, are not denied or doubted 
in any quarter; at least, they are too well established to be 
successfully controverted: That under this and similar provis- 
ions, in bank and other charters, the liability of the stockholders 
is several, not joint; that inasmuch as the measure of this 
statutory liability may be wholly different in each case, de- 
pending upon the number of shares held respectively by the 
stockholders, a joint suit, at Law, would be impracticable, as 
there could be no joint judgment; that the Act does not in- 
tend that the stockholders should be sureties for each other— 
each being severally responsible for the amount of his own 
stock, and no further. Some of the stockholders may have 
removed beyond the jurisdiction of the Court, so as not to be 
reached by its process, or affected by its judgment: or have 
become insolvent ; still, under this section, those who are liable 
and solvent, cannot be made to pay more than they otherwise 
would, on that account. That the remedy provided by the 
XIth section of the charter, is not only essentially, but exclu- 
stvely a Law remedy ; the liability, whatever it is, is to be en- 
forced “in the same manner as in common actions of debt’’. 
That if the redress at Law should prove to be inadequate, from 
any cause whatever, the Superior Court, sitting in Equity, will 
take jurisdiction over a bill filed by one or more of the credi- 
tors, in behalf of himself and others, against all the stockhold- 
ers who are solvent and suable, concurrently with a Court of 
Law, over separate actions, against each of them, upon his sole 
and separate liability. That in Equity, the rights of all con- 
cerned, on bothsides, might be considered atonce. It might be 
considered how much was due in the whole and to all those who 
should choose to adopt this remedy ; and a decree might go against. 
each for his share of the liability; that it is the privilege of 
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the bill-holder to elect his forum ; he may go into Chaneery, 
but he cannot be compelled to go there; that the Equity ju- 
risdiction in such case, is not derived from the Statute, but is 
deducible from the acknowledged. powers of a Court of Chan- 
cery. : 

The question then, at issue, is narrowed down to a single 
point ; in a separate suit at Law, by action of debt, at the in- 
stance of a bill-holder against a stockholder, shall the plaintiff 
be entitled to recover the whole of his bills, if they do not ex- 
ceed the amount of the defendant’s stock, or shall he recover 
2 ratably portion only; that is, as the stock owned by the de- 
fendant bears to the whole capital stock of the bank ? 

According to the construction heretofore put by this Court, 
upon this Act, while it was designed to create a personal lia- 
bility on the part of the stockholders, it, at the same time, 
limits that liability. . Had the section under which this suit is 
brought read, “the persons and property of the stockholders 
shall be pledged and bound for the ultimate redemption of the 
bills or notes issued by the bank’, the only construction. of 
such a provision could have been, that the stockholders were 
liable in their natural capacities, as partners, for the whole 
amount of the unpaid bills or notes, whatever that amount 
might be. But the insertion of the intermediate words, that 
they are to be bound “in proportion to the amount of shares, 
and value thereof, held by each’, curtails the general liability, 
and prescribes, in the first place, not only personal and several 
liability—but, secondly, so restricts it that no stockholder 
can be made responsible, in any event, beyond the proportion 
which the number of shares held by him, bears to the whole 
number into which the capital stock of 10,000 shares is di- 
vided, 

If this, then, be the true meaning of this section, and in my 
judgment it is all that it proposes to effect, it follows, of course, 
that the creditor, in his action at Law, may recover the whole 
of his debt, and not a proportion of it only. At any rate, 
this will be regulated by general principles, uncontrolled by 
the Statute. 
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. The policy of the Legislaturein making this provision, which 
is @ condition, in most, if not all the charters: granted: about 
this time, was to secure a sound currency to the country: and 
as one of the means of accomplishing this object, they intended 
to give to every bill-holder a simple, direct and available 
remedy at Law, for coercing the seamen to redeem the 
circulation of the bank. 

’ Were the words of the Act ambiguous, and its. gredtenetitel 
structure doubtful, such exposition should be given to this sec- 
tion, as would best harmonize with its design. And every fair 
nd reason ble intendment ought to be made, to effectuate the 
intention of the makers of the law, pro bono publico. (Hey- 
den’s Case, 3 Rep. T. Plewden’s Commentaries, 1057, 6. 

» Rex vs. The Eastern Counties Railway Company, 2 Q. B. 

Rep. 347. Williams vs. Pritchard, 4 T. R. 2. Lyde vs. 
Bernard, M. ¢ W.113. Pierce vs. Hopper, Str. 253. New 
River Company vs. Graves, 2 Vernon, 431.) 

Indeed, these and numerous other authorities, ancient and 
modern, which might be cited, go quite beyond the foregoing 
well settled rule of construction, and maintain that the words 
of a Statute may be construed in a sense’ different from their 
ordinary meaning, when the Act is designed to remedy some 
existing or threatened mischief. But I am’ not, and never 

i have been, the advocate of an enlarged interpretation of Stat- 
utes or Constitutions. In the words of Mr. Justice Cole- 
ridge, ‘1 would never mould the language, in order to meet 
either an alleged convenience or an alleged equity’; and, I 
will add, oran alleged public policy. AndifI felt that the con- 
4 struction which I am endeavoring to uphold, put any force on 
the meaning of the Act, I should refuse my concurrence, with- 
out the clearest and most indisputable evidence of legislative 
intent. But when the XIth section of this charter declares 
that the stockholders shall be bound in proportion, it does not 
| say, to the number even, but to the amount of shares, and the 
| value thereof, they may severally hold, and that, too, as in 
common actions of debt, is there any straining of language to 
: insist that they are respectively bound, according to the amount 
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or extent of their stock, especially if this construction, while it 
imposes no additional burden upon the stockholder, will great- 
ly add to the security of the creditors of the banks and other 
corporations, by making théir remedy over more cheap and 
easy ? 
What was the case of Coulter et al. vs. Robertson, (2 Cush- 
man, 278,) that has been commended, so earnestly, to the fa- 
vorable eonsideration of this Court? A trustee of a dissolved 
bank was appointed by Statute, to sue for and collect money 
sufficient to pay all the debts of the bank. And what was the re- 
sult of the judgment of the Mississippi Court, in that case? Why, 
that the trustee might select the particular debtors to the corpo- 
ration, that he would sue first; and that these had to pay, “ to 
the uttermost’ farthing,” what they owed the corporation, while 
all the rest went free—and this among debtors standing as 
these stockholders do—precisely upon the same footing. 
Equality of burdens was certainly wholly overlooked or disre- 
garded, in this decision. ; 
But suppose we have been wrong, heretofore, I maintain that 
the next most consistent and rational construction of which 
the words of the Act are susceptible, is this: That instead of 
the aggregate liability of the stockholders being limited to 
$1:000.000 only, the amount of the capital stock, they are 
bound for the ultimate redemption of ald the unpaid bills is- 
sued by the bank, be it one million or any other sum. And I 
confess there is much reason in favor of this interpretation of 
the charter. It is true that the charter declares, that the 
stock of the company shall consist of $1.000.000, to be divided 
in shares of $100 each. But the capital is not expressly lim- 
ited to that sum. It does not even say, as is usual in monied 
charters, that the capital shall not exceed or be more than one 
million. The convenience of the intended stockholders, as 
well as notice to the public, required that the amount of the 
company’s funds should be fixed. But in this case, not only 
is there a departure from the common practice, in this respect, 
but by another fundamental rule of the corporation, they are 
allowed to contract debts by bond, bill, note or other security, 
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to three times the amount of the capital stock actually paid in, 
over and above the amount of specie actually deposited in the 
vaults of the bank, for safe keeping. 

Suppose that instead of $1.000.000, the unpaid circulation, 
upon the failure of the bank, had amounted to $3.000.000, 
may not the Legislature have intended that the stockholders 
should be personally bound for the eventual payment of the 
whole of this sum? The corporation was authorized, under 
certain circumstances, to create this amount of indebtedness ; 
and the presumption is, that it was done for the benefit of the 
corporators. But whether this be so or not, the liability would 
have been incurred by the duly appointed agents of the com- 
pany ; and if a total loss ensued, even to the extent of absorb- 
ing both profits and capital, ought third persons to suffer? 

If this be the true exposition of this individual liability sec- 
tion—the clause under consideration means this—that the 
stockholders shall be personally and severally responsible for 
the ultimate redemption of all the unpaid bills and notes of the 
bank, be the same more or less, at least up to three millions. 

But the question recurs, how liable? Still, not as unincor- 
porated persons, but in terms of the charter, in proportion to 
the amount of shares held by each, and the value thereof, viz: 
if the circulation to be taken up amount to $200.000, and the 
defendant, Mr. Harris, owns 100 shares, he is liable for $2.000. 
If the unredeemed circulation be $1.000.000, he is bound for 
$10.000: if $3.000.000, for $30.000. This construction 
makes the measure of each stockholder’s interest and right to 
dividends, the measure, also, of his responsibility. And thus 
forecloses the question of contribution, as between the stock- 
holders, themselves, because no one of them can be compelled, 
under any circumstances, to pay more than his proportion of 
the whole debt. And in this way, all real or apparent hard- 
ship is avoided. 

I concede that the true constructive effect of this clause is 
not clear, beyond a doubt. And as I grow in years, at least, 
if not in wisdom, I have learnt to repose less confidence in my 
own, as well as in the opinion of others, however authorita- 
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tively expressed. And in this instance, I am not prepared to 
say, with certainty, that the latter view taken of this charter, 
though at variance with the opinion heretofore intimated by 
this Court, may not be a sound one. Moreover, it has, to my 
mind, this additional recommendation—that it approximates 
more nearly to what the’ law of corporations ought to be, name- 
ly: that these artificial bodies, when created, should occupy 
precisely the same situation, as to the capacity of contracting, 
as natural persons ; and that just so soon as the stockholders, 
in their character as corporators, become irrésponsible, take 
away the shield interposed by the Act of incorporation, and 
leave them liable, in their private capacity, for their contracts, 
as if no charter had been granted. 

That the same individuals should be permitted to repudiate 
debts which they have contracted as corporators, is contrary 
to all the inflexible rules of law and justice, as applied to every 
other business transaction of life. The Legislature has al- 
ready, by the Acts of 1843 and 1845, adopted this principle 
and made it applicable to all corporations, except banks and 
insurance companies. (Cobd’s Digest, 542-3.) And I am 
content, therefore, to administer the law as I find it settled by 
the sages of the science who have gone before me, “ whose 
shoe’s latchet I am not worthy to unloose’’. 

Either of the two views which I have undertaken to present 
of this question, stand equally opposed to the idea of a ratable 
liability upon each bill. For in the last light in which it has 
been contemplated, it would only be incumbent on the plaintiff 
to show that the proportional liability of the defendant, upon 
his hundred shares, for the outstanding bills, was sufficient to 
cover his demand; and he would be entitled, as under the first: 
view taken of the Act, to a recovery for the whole amount of 
his claim. I thus yield what might, perhaps; admit of debate, 
to-wit: that the onus would be upon the plaintiff, to prove the 
amount of the unredeemed circulation. And this he could do 
by resorting to the books of the bank—its published reports, 
and by such other testimony as he might have it in his power 
to procure. 
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But if there be any thing in the XIth section to warrant the 
construction put upon it by his Honor, the Circuit Judge, I 
miist say, with undissembled respect for the legal acumen of 
my learned brother, I have not been able, after the most care- 
ful and critical examination, to discover it.. Of one thing I 
am entirely sure—give to the charter this interpretation, and 
it ceases to afford, not only adequate protection, but any prac- 
tical, working remedy, whatever, to the thousands of bill- 
holders scattered over the State, against the numerous stock- 
holders of this broken and defunct corporation. 

It is, indeed and in truth, as was “forcefully” urged in the 
finished argument.of Mr. Nisbet; a practical denial of the ben- 
efits of the Statute, and an utter repudiation of the legislative 
policy. Let this ratable liability doctrine obtain, and these 
personal and individual liability clauses, which have been in- 
troduced into our modern charters, will become a dead letter. 
To hold that every man who is unfortunately the owner of a 
five dollar bill of one of these insolvent corporations, shall ei- 
ther sacrifice it at a forced sale of ten cents in the dollar, or 
some other nominal sum, or institute a hundred suits at law, 
to get his money, or file his bill, bringing all the bill-holders 
and all the stockholders before tke Court, at a cost of fifty 
times the amount of his claim, is to contravene and render nu- 
gatory this most wise and beneficent policy of the Legislature. 

In Russell et al. vs. The Men dwelling in the County of De- 
von (2 D. § E. 667) where the question was, whether an action 
would lie against the inhabitants of a county, for an injury 
sustained by an individual, in consequence of one of the public 
bridges being out of repair, Mr. Justice Ashurst said, ‘if sepa- 
rate actions have to be brought against each individual of the 
county for his proportion of the damages, it is better that the 
plaintiff should be without remedy’’—and so we say here. 

But it is said that the mischiefs to be apprehended from this 
decision of Judge Starke, are too highly colored. It is sugges- 
ted that the stockholders will, in most cases, upon the mere 
presentation of each bill, promptly pay their respective quotas ; 
and that recourse need not be had to the Courts to compel 
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them to account for their share of the debt. I must say, the 
experience of the past negatives this assumption. And let it 
be remembered, that any exposition of the charter, based upon 
this hypothesis,.is necessarily fallacious, inasmuch as the XIth 
section was inserted in the Act, upon the supposition that vol- 
untary payment would be refused. And it provides a remedy 
by suit, in direct reference to this contingency. The stockhol- 
ders are to be forced—not coaxed to respond, “in the same 


manner as in common actions of debt’. This clause evidently . 


looks to forcible, and not peaceableredress. It is a war measure. 
However the fact may be, therefore, the section must be 


construed as intended to supply a coercive proceeding—and 


we must, of course, spell out the meaning and will of the Legis- 
lature, in that aspect of the Statute. 

But were it otherwise, the inconvenience to the small bill- 
holders (and nine-tenths are of this description) of seeking sat- 
isfaction in this way, even could they succeed, by getting a 
modicum contributed by each stockholder, on whom they might 
successively call, would be little less than would be incurred by 
every bill-holder dragging every stock-holder to Court, to col- 
lect out of him his ratable proportion. 

It may be contended, that this is the only sort of liability 
which takes an equitable view of the rights of all the bill-hold- 
ers, as well as the liability of all the stockholders. That the 
former have equai rights as creditors, to demand and receive 
payment of the latter, and that to allow one or more to collect 


the whole of their money out of one or more of the solvent 


stockholders, by means whereof a portion of the rest may be 
entirely excluded, is unjust, and consequently, ought not to be 
sanctioned. .This objection, so far as it in reality exists, arises" 
not from any defect in the law, but from the imperfection of all 
human institutions. Each stockholder owes to a bill-holder the 
amount of the value of hisshares. Itisa statutory debt, guas¢ 
ex contractu. The bill-holders are in the position of a number 


of creditors of a common debtor, who is bound only to pay a’ 


given amount. They stand primarily equal in thar right. 
VOL XV-3h 
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Any one or more may be bona fide preferred and paid.. And 
in this case, as in all others of like character, he who is vigi- 
lant, and sues and gets judgment, acquires precedence under 
the law. And this does no wrong to any body. This isa 
familiar principle, and one which is constantly recognized and 
enforced in all the Courts. Thus, in McDermutt vs. Strong, 
(4 John. Ch. Rep. 691) it was said by the Chancellor, “ though 
it was the favorite policy of the Court to distribute the assets 
among creditors part passu, yet where a preference had been 
established by the superior legal diligence of any creditor, that 
preference should be observed in the distribution”’. 

So in Corning vs. White, (2 Paige 567) it was held that the 
filing of a creditor’s bill, gave to the vigilant creditor the night 
to priority; and that there was nothing in the principle of 
equal distribution among all the creditors, pve rata, which has 
been considered powerful enough to set aside the priority alrea- 
dy acquired by a vigilant creditor. Hubbard et al. vs. Ham- 
tlton Bank (7 Metcalf’s R. 340.) 

Fayored as rent is in England, a landlord could not there, 
until the Statute of Ann, destrain goods taken under execution, 
and which were, as it is called, in custody of the law. That 
Act gave him a remedy for one year’s rent, but no more. The 
industrious creditor seized and appropriated the rest. Is not 
the whole doctrine of the Statute of Limitations founded upon 
the maxim, vigilantibus non dormientibus jura subventunt ? 
The law regards those who watch, and not those who sleep— 
the law is only for the protection of those who use diligenee te 
protect themselves. In popular actions to recover penalties, 
the right to which is given to all the people in common, he 
who brings his suit, and can obtain the first judgment, secures 
a title, to the exclusion of every body else. 

A most striking illustration of this principle is to be found 
in the law, prescribing the order in which the debts of an insol- 
vent testator or intestate are to be paid, by the executor or 
administrator. The Statute directs, peremptorily, that the 
legal representative shall pay first, funeral and other expenses 
of the last sickness, and so on. Besides, it is well settled that 
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no creditor, by obtaining judgment, elevates his demand in the 
scale of priority. And yet, in the face of all this, a creditor of 
inferior dignity, by suing at law, and obtaining judgment, may 
exhaust the whole of the assets of the estate, to the exclusion 
of claims of a superior grade. True, the representative may 
make himself personally responsible, by not pleading these out- 
standing debts, provided he have notice of them. But he may 
be utterly insolvent; and whether this be so or not, the con- 
clusion to be drawn in favor of the doctrine involved in this 
discussion, is equally pertinent. Indeed, in England, the rule 
is, that among debts of equal degree, the creditor who gets a 
judgment, is allowed a preference; and the reason assigned is, 
“because the executor ought to pay that creditor first, who 
uses the first diligence.” (2 Wms. H2’rs, 258.) 

So in Ashley vs. Pocock, (3 Atkins. 209) Lord Hardwicke 
said, “Suppose twp creditors at large of the first testator, 
Barnsley, and one brings a bill before the other, and obtains a 
final decree and a report of .the master, and that report has 
been confirmed ; and then the other brings a bill, and obtains 
a final decree, and his demand is affirmed, to be sure the exee- 
utor ought to have paid the first who used the first diligence. 
So in case of an action at law, the creditor who obtains the 
first judgment, should be preferred”. 

The very motto of the law is, “the race is to the swift.” 
Why the priority given by law to first judgments, first attach- 
ments, first deeds, first mortgages, the first entry of public 
lands—the first every thing? The universal response is, non 
leges vigilantibus, non dormientibus subveniunt. Even the 
miller’s rule is, “first come, first served”, which is a strong, 
though homely translation of this fundamental maxim. It was 
recognized and enforced by this Court, in the case of a Sher- 
iff’s bond. Bothwell vs. Sheffield, (8 Ga. Rep. 569.) 

The Sheriff of Dooly County had given his bond, in terms of 
the law, in the sum of $5000. It was to indemnify all persons 
aggrieved by the official misconduct of himself and his deputies. 
Moneys were collected by them on executions, far exceeding 
im amount the penalty of the bond, and which they failed to 
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pay over. Suits were commenced, and others threatened, by 
the plaintiffs in fi. fa. for an amount much larger than the penalty 
of the bond. And the securities filed their bill, and prayed 
the Court so to direct the judgments to be recovered, that the 
creditors first entitled should be satisfied to the extent of their 
obligation; and that they might be restrained from further 
prosecuting their suits. | 

On the demurrer, the Court below dismissed the bill, upon 
the ground that the complainants had a complete Common 
Law remedy. And this Court affirmed the judgment, and held 
that whenever, by previous recovery, the penalty of the Sher- 
iff’s bond has been exhausted, the sureties may, even at law, 
plead this fact and protect themselves from further liability— 
and this being the case, it would be unjust to more vigilant suit- 
ors, who had been injured by the official misconduct of the 
Sheriff, to restrain them from prosecuting their rights at law. 

We say ofa case ewrrit quartuor pedibus, or that it goes upon 
all fours, when it is exactly similar in its circumstances to the 
case in support of which it is quoted, or when it is exactly in 
point. Bothwell vs. Sheffield is allthat and more. For in this 
case, every one of the execution creditors whose money was 
collected and withheld, was equally entitled to participate in the 
security, provided by the Sheriff’s bond, as was every other per- 
son aggrieved by the misconduct of that officer, whether a 
judgment creditor or not. And yet a Court of Chancery refu- 
sed to entertain an injunction upon the application of the secu- 
rities, to restrain the creditors who had first sued, upon the 
ground, that the liability of the securities was limited by their 
bond; and that they might protect themselves by a plea to that 
effect, as well at Law asin Equity. And that this being so, the 
vigilantibus doctrine should not be disturbed. 

I have said that this case covers the one at bar, and that it 
does more; and it is true in this, namely: that the creditors of 
the Sheriff have but a single fund to which they can look: 
whereas, in the case before us, every other stockholder besides 
the ones sued, is also liable to every other bill-holder for the 
amount of his shares. And unless some of them are bankrupt, 
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or have left the State, the recoveries, as well as the rights or 
liabilities would be pretty much equalized. And he may very 
well imagine that this was in the eye of the Legislature, in 
providing this remedy—that each bill-holder might look for 
payment to some stockholder who was in his neighborhood. 

Had all the bill-holders severally sued the corporation before 
its dissolution, would not the first judgments have been first 
satisfied? And yet all could not have been paid had the corpo- 
rate property been limited in value. And this would have 
been a parallel case to that of the Sheriff’s bond, why should 
a different rule prevail, when proceedings are instituted against 
the corporators to charge them personally, instead of against 
the corporation? a rule which is contrary to all the analogies 
of the law, and in conflict with the maxim and motto to which 
I have referred; and which are indelibly inscribed over the 
door-way of every Court-house? It is certainly not for the 
benefit of the bill-holder, whatever other interest it may sub- 
serve. 

I am sufficiently conscious that the opinion in Bothwell and 
Sheffield is more than questioned by the decision of Judge 
SrarkeE. Itis virtually over-ruled, and with it, in effect, though 
unintentionally, of course, the Act of the General Assembly, 
passed in 1847, and approved December 380th of that year. 
(Cobb 502.) For, on examination, it will be found that the 
opinion of this Court is in literal conformity to the provisions 
of that Act. Indeed, it was based upon it, and was so under- 
stood by the author of the New Digest, as will be seen by his 
margipul reference. And although that Statute was passed 
for a different purpose, it is nevertheless a plain and palpable 
legislative recognition of an old Common Law principle. 

This Act is directory of the mode of entering up judgment 
on official or voluntary bonds. 

And it not only repeals the rule as laid down by this Court, 
in Stephens and others vs. Crawford, Gov. (3 Kelly’s Rep. 
499) that there can be but one recovery on a bond at Common 
Law, but it affirms, by clear and irresistible implication, the 
doctrine that, primarily, all persons injured by the misconduct 


























246 SUPREME COURT OF GEORGIA. 





Lane vs. Harris. 





ef the Sheriff, have an equal right to demand and have indem- 
nity out of his official bond: but that those who sue and obtain 
the first judgments, are to be first satisfied, until the whole 
penalty of the bond is exhausted; and that then these previous 
recoveries may be pleaded in bar of all subsequent suits. 

While this Statute stands in the Book, it is in vain to talk 
of the unreasonableness of the rule about to be established in 
these bank cases. Both are in strict accordance with’ the 
whole logic of the law; and are, I had almost said, indissolu- 
bly interwoven with the whole frame-work and superstructure 
of the science. 

When the inquiry is made then, who is the promisee, under 
this gwasi contract, and which bill-holder shall have the pref- 
erence? shall he who is sharpest and who has outstripped 
the rest in the race, receive payment, while others who are 
more modest, though equally, if not more. meritorious, are 
postponed? we answer, should even this result follow, which 
can hardly be anticipated, ‘‘so the law is written”. 

The State, in permitting a paper currency, has evinced great 
care to prevent any injury or loss to the people. It has adopt- 
ed this measure, amongst others, for this purpose. No legis- 
lation can absolutely protect the community against the possi- 
bility of loss, because no legislation can, as was said by the . 
Court in another case, “make the directors of all the banks 
equally skilful and prudent—all their officers honest and all 
their debtors solvent”. Still, in construing these Acts, we 
should steadily keep in sight the end for which they were 
passed. And in case of doubt, that interpretation should be 
preferred which, whiie it saves a multiplicity of suits and con- 
sequent accumulation of costs, will, at the same time, afford 
the best safeguard against the evils of adventurous banking. 
Acting under proper restrictions, and honestly and faithfully per- 
forming the duties assigned them by their charters, these mo- 
nied institutions will always prove valuable instruments of pub- 
lic utility and convenience. But relax these legislative checks, 
and the grossest management, not to use any harsher terms, 
must and will be the natural and inevitable consequence. 
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Before quitting this case, I am constrained to say, that upon 
further reflection, I am not content with the assent which I 
gave to one point in the judgment; and that is, as to the ef- 
fect of the return of nulla bona made by the Sheriff of Musco- 
gee County, on the execution against the bank or its assignee. 
It was held to be prima facie evidence only, of insolvency, in 
this action against the stockholder. 

I am not satisfied that the return of the Sheriff can be con- 
troverted in this suit, especially as the return was made in the 
county, where the bank was located, and where, it is reason- 
able to suppose, it had property subject to the fi. fa. if any 
where. No case was adduced to authorize it. Goodall vs. 
Stuart, (2 Hen. §. Mang. 105,) is a precedent directly against 
it. And I find it very difficult to answer, satisfactorily to my 
own mind, the reasoning upon which that decision was made. 
Such a practice would be attended with difficulties which would 
seem to be almost insuperable. Besides, the general principle 
is indisputable, that a return by the Sheriff is conclusive be- 
tween the parties, and can be impeached only in an action 
against the officer, for a false return. It required a special 
Statute to authorize the impromptu answers made by Sheriffs, 
to rules and orders taken even against, him, to be traversed. 
(Cobb, 579.) 

And suppose it be true, that there are assets belonging te 
the bank, as the plea alleges, these very assets belong to and 
are the property of the stockholders, which distinguishes this 
case from that of principal and security, to which it has been 
likened. But I forbear to discuss this assignment. : 
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BENNING, J. dissenting. 


When this case was called up, Mr. Dougherty, one of the 
Counsel for the plaintiff, objected to my presiding in it on three 
grounds—First. That a case or cases like this was pending in 
the Superior Court of Muscogee County, in favor of the plain- 
tiff in this case, against Mrs. McDougald, as the executrix of 
Daniel McDonghald, deceased, and that at the time of my be- 
ing elected a Judge of this Court, I was of Counsel for her in 
the case or cases. 

Secondly. That cases like this were pending in that Court 
in favor of other persons than this plaintiff, against Col. Sea- 
born Jones, as a stockholder in another bank—the Chattahoo- 
chee Rail-road & Banking Company, and that Co]. Jones was 
my father-in-law, and had been, at the time of my election as 
Judge, my client in those cases. 

Thirdly. That the Counsel for the defence, i in each of the 
cases commonly called the “bank cases,”’ to which cases belong- 
ed this, had agreed, among themselves, to make, or had made 
“common cause”’ in the defence of all the bank cases; and so, 
that all of those Counsel were to be considered as substantially 
engaged in the defence of each and every one of the cases; that, 
consequently, I was to be considered as having been, at the 
time of my election, s one one of the Canes for the 
defendant in this very case. ' 

These grounds I did not think sufficient to support the objec- 
tion, and therefore, notwithstanding the objection, I presided 
in the case. Was I right in this? That I was, I will state 
my reasons for thinking. 

First, then, as to the third ground. That ground, as far as 
it concerns me, has no foundation, in fact. I never made any 
agreement with any body, to make common cause in the defence 
of the bank cases, generally, or of this case, in particular. I 
never took part in the defence of the cases generally, or in the 


defence of this. 
As to the other two grounds, I shall admit them to be sub- 

















DECATUR, AUGUST TERM, 1854. 249 


Lane vas. Harris. 








stantially true, although I might say, if I pleased to say it, 
that Col. Jones, as to all the cases of any consequence against 
himself, viz: those in favor of the Bank of Columbus, has 
defences different from any which this defendant, Harris, ape 
pears to have, or, as I think can have, and that in my opinion 
these special defences are, of themselves, for him, sufficient. 

I take this to be a true principle of law—that it is the duty 
of a Judge to preside in all cases in which he has had given him 
authority to preside. This principle, it seems to me, necessari- 
ly results from the relation of principal and agent—that rela- 
tion in which the State and a Judge stand toward each other. 
The State delegates to a citizen authority to decide cases. 
Why? I can conceive of no reason why, except that the State 
wishes him to decide the cases. As to the purpose of the State, 
in the delegation of the authority to him, there are but three 
things that. occur to me as supposable—one, that the State 
wished the authority to be used—one, that the State wished 
the authority not to be used—one, that the State was indiffer- 
ent whether the authority should be used or not. To say that 
the State wished the authority not to be used, is to say that 
the State is so foolish as to do an act which is not merely 
superfluous, but an act which can have no result, whatever, 
except a result which defeats the State’s wishes. To say that 
the State was indifferent whether the authority should be exer- 
cised or not, is to say that the State is both so foolish as to do 
a superfluous act, and is indifferent whether wrongs done by 
one of her citizens to another shall go unredressed—whether 
wrongs done to herself shall go unpunished—whether right, 
public or private, shall be left without a guard: and to say this, 
is to say that the State has prepared the whole body of her 
law, both civil and criminal, without an object ; for if the State 
be indifferent whether her laws be executed or not, what motive 
can she have had for preparing those laws? ‘To say that the 
State’s purpose was, that the authority should be exercised, 
remains the only thing supposable. 

Now, what is the will of the principal, is the law of the agent; 
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and the more especially, if the principal be the sovereign, and 
the agent a subject or citizen. And whatever is the law to a 
man, he is bound to obey. A Judge being the State’s agent,. 
and having had authority given him by the State to preside in 
certain cases, and thus having been notified of the will of the 
State, that he should preside in those cases, it follows that he 
is bound to preside in them—bound to preside in all the cases. 

It is not for the Judge to elect one sort of case for presiding 
in, and to reject another. If any thing of that kind is to be 
done, it is to be done by the State. As to the Judge, the cases 
all stand upon the same footing. 

If, when the Judge has*been authorized to sit in all cases, it 
is not his duty to sit in all, which are to be the excepted ones— 
and what is to be the ground of exception? Are they to be 
cases in which, for some reason or other, it would be disagree- 
able to the Judge for him to preside? Ifso, whether.the Judge 
shall preside in any case whatever or not, will depend upon the 
Judge’s pleasure. Are they to be cases in which, for some rea- 
son or other, it would be disagreeable to the parties, or to any 
party, for the Judge to preside? If so, whether the Judge 
shall preside in any case whatever, or not, will depend upon 
the pleasure of any party in the case. And what cases remain 
to be the excepted ones, if none of these are to be excepted | 
cases ? 

But as to the Judges of the Supreme Court, this duty, it seems 
to me, has been prescribed to them by the Act organizing that 
Court. That Act, in its third section, says, “It shall be the 
duty of all the Judges of said Court to attend, at each term; 
but if, from Providential cause, any one of said Judges cannot 
attend a Court, such Court may be holden by two Judges.” 
Why is it made the duty of each Judge to attend at every Court? 
There can be but one answer—that each may sit and take a 
part in deciding the cases returned to every Court—in deciding 
one of such cases as much as another, provided that the author- 
ity to each Judge to sit in one, is the same as it is to sit in 
another. When the authority to sit in one case, is the saine as 
it is to sit in another, is not the duty to sit in one, the same as. 
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it is in another? If the intention was not this, here was the 
place to say so, and to specify the cases on which it was not to 
be any Judge’s duty to sit. And here is specified one single 
case, in which a Judge is excused from sitting—and that case 
is, when he is kept from being in attendance, by Providential 
cause. No other is specified. And inclusio unius exclusio 
altertus. 

Considering it, then, to be true, that it is the duty of a 
Judge to sit in all cases in which has been given him authority 
to sit, I proceed to the question—what cases are they in which 
no authority to sit has been given a Judge? What cases are 
they which a Judge is disqualified to preside in? These being 
seen, those which a Judge is qualified to preside in will also be 
seen. 

Tt is a maxim of the Common Law, that a man cannot be 
judge in his own cause. “‘ Aliquis non debet esse judex in 
propria causa.” (1 Coke Litt. 141 a.) 

Within this maxim a number of cases have been held to fall, 
although not cases in which the Judge was a party, viz: cases 
in which the Judge, though not a party, had an interest. 
(14 Vin. Abr. 574-6.) 

Then there have been a number of other cases, in which 
individual Judges have held themselves disqualified to sit, al- 
though they were neither parties in the cases nor interested in 
them. A Judge has declined to sit on account of “being 
connected with the parties”, (5 Maule g Sel. 21,) or “being 
connected with one of the parties,” (5 Durnford § East, 
5,) or for having, when at the bar, been “Counsel in the 
cause,” (1 Barn. § Adolph. 605. 1 Brod. ¢ Bing. 161,) or 
for having been “consulted”’ in the cause, (6 Barn. g Cr. 566. 
3 Barn. § Adolph. 2,) or for having been “ concerned” in the 
cause, (2 Hast. 272, do. 389, do. 478, do. 520, do. 555, 3 do. 
245, do. 898, 2 Bos. ¢ Pul. New. R. 451.) There have been 
cases in which two out of four Judges have declined to give any 
opinion, “as they had been engaged in the case while at the bar,’’ 
(5 Maule § Sel.103.) In Doeex dem. Early of Jersey ve. Smith, 
(5 Maule § Sel. 475,) a case of this sort, Lord Ellenborough said 
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“that only two Judges were in a situation to pronounce any 
judgment, the other two having, when at the bar, been enga- 
ged in the case.” 

The example of these English Judges has been followed by 
the Judges of this Court. Instances of that are to be found in 
1 Kelly, 29, 275, 348, 865, 402, 466, 481, 513, 525, 598, 
639. 

To bring all of these cases within the maxim, that a man 
shall not be a judge in his own cause, it is necessary, it must 
be confessed, to read that maxim most liberally, according to 
its spirit and not to read it according to its letter. But if 
they cannot be brought within it, they have to stand without 
justification, for there is no other maxim or law, of which I am 
aware, within which they may be brought. 

Admitting them to be within the maxim, it may be doubted 
whether the maxim, itself, has not been repealed by the part of 
the Constitution of the State which provides for the establish- 
ment of this Court, and by the Act of the Legislature which 
establishes the Court. 

' In the Constitution are these words: “The Supreme Court 
shall consist of three Judges”, &c. ‘And the said Court shall, 
at each session in each district, dispose of and finally determine 
each and every case on.the docket of such Court, at the first 
term”, &c. 

The expression “each and every case’, is broad ‘enough to 
inchide all cases of the kinds above enumerated. And all 
cases which it includes, the Court is required to determine; and 
the Court is declared to be a something which shall consist of 
three Judges; and is it not clear that what consists of but two 
Judges does not consist of enough to constitute that something ? 
Did not'the Constitution intend that it should take all three of 
the Judges to make a Court? If it did, then, when it required 
the Court to determine “‘each and every case” on its docket, 
it required each of the three Judges to sit in each and every 
such case; for the sitting of each Judge is essential to the 
making of the Court, and so is essential to a determination of 
any case by the Court. Inshort, if the Constitution intended it 
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to take all three of the Judges to make a Court, then when it 
said the Court should determine “each and every case” on its 
docket, did it not repeal the maxim, a man ought not to be a 
judge in his own cause? The notion that this part of the Con- 
‘stitution intended it to take all three of the Judges to constitute 
a Court, derives support from other parts of the Constitution. 

The third section of the first article has these words:— 
“The Senate shall be elected biennially” “and shall consist 
of forty-seven members,” &c. 

The seventh, these: ‘The House of Representatives shall 
be composed of one hundred and thirty members,” &c. 

The twelfth, these: “‘a majority of each branch shall be 
authorized to proceed to business, but a smaller number may 
adjourn from day to day, and compel the attendance of their 
members in such manner as each House shall prescribe”. 

In the old Constitution, that of 1777, are to be found provis- 
ions similar to these, and also a provision in these words: “ All 
causes” “shall be tried in the Supreme Court’, “which Court 
shall consist of the Chief Justice and three or more of the Jus- 
tices residing in the county. In case of the absence of the 
Chief Justice, the senior Justice on the bench shall act as Chief 
Justice’, &c. 

This language in the third and seventh sections, which the 
Constitution applies to both branches of the Legislative depart- 
ment, is the same, or the same in substance, as that in another 
section, which we have seen it to apply to as much of the Judi- 
cial department as is constituted by the Supreme Court. The 
Supreme Court shall consist of three Judges”. The language, 
therefore, it is to be presumed, was applied to the Supreme 
Court in the same sense in which it had been applied to the 
two branches of the Legislative department. But as to those 
branches, is it not clear that the Constitution considered the 
language as saying, that to make a senate, it should take full 
forty-seven members; to make a House of Representatives, full 
one hundred and forty; for if the Constitution did not consider 
the language to say this, what reason had it for inserting the 
provision contained in the twelfth section. The provision that 
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‘a majority of each branch shall be authorized to proceed to 
business”? 

Now this provision in the twelfth section, is confined to the 
two branches of the Legislature. It is not extended to the 
Supreme Court. It is not said of the Supreme Court that a 
majority of its members shall be authorized to proceed to busi- 
ness. And inclusio unius exclusio alterius. 

Indeed, an argument of the same sort is to be drawn from 
the sixth section of tke third article which concerns the Inferior 
Court, in which it is said, “the Inferior Court shall have pow- 
er to vest the care of the records and other proceedings therein, 
in the Clerk, or such other person as they may appoint, and 
any one or more Justices of the said ‘Court, with such Clerk or 
other person, may issue citations and grant temporary letters’, 
&e. 

The Act of the Legislature for organizing the Court is, in 
this particular, stronger in some respects, perhaps, than the 
Constitution. It uses this language: “the said Court shall 
consist of three Judges,” &c. “It shall be the duty of all the 
Judges of said Court to attend at each term of said Court: but 
if, from Providential cause, any one of said Judges cannot at- 
tend a Court, such Court may be holden by two Judges. If 
only one Judge shall attend a Court, it shall be his duty to 
open the Court, and to adjourn it to a day not more than two 
days beyond the regular term, at which time, if two Judges do 
not attend, the Court shall, in that case, be adjourned to the 
next regular term.” (Sec. 3.) “The Supreme Court shall 
proceed, at the first term, (unless prevented by Providential 
cause) to hear and determine each and every cause which may, 
in manner aforesaid, be sent up,” &c. 

“Tf, from Providential cause, any one of said Judges cannot 
attend a Court, such Court may be holden by two Judges.” Is 
not the implication this: that if the cause which keeps a Judge 
absent be Providential, then the other two Judges may hold 
the Court: but if the cause be any thing else than Providential, 
then the other two may not hold it. Ifso, again cnclusio unius 
exclusio alterius. 
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And if the idea was that a majority of the Judges might, in 
general, be sufficient to make a Court, it may be asked why was 
imposed upon each Judge the duty in terms so peremptory, “‘ to 
attend at each term.”” Why was not attendance left to the 
discretion of each Judge—to the sense which each might enter- 
tain of his own duty, in the same manner as the attendance of 
members of the Legislature is left to each member’s sense of 
his duty? 

In other respects, the Act is like the Constitution—like that, 
it requires the Court “to hear and determine each and every 
cause which may be sent up’’ to the Court. 

All these things taken together, not to mention the rules of 
the general law, as to the strict construction of naked powers, 
and as to the manner of executing powers delegated to more 
persons than one, I think there is enough to make it most 
doubtful whether both of the following propositions are not 
true: First. That it takes all three of the Judges of the Su- 
preme Court to make that Court, on all occasions, except those 
on which Providential cause. prevents one of the Judges from 
sitting. Secondly. That the Court, thus made, has to hear and 
determine each and every case before it. 

If it be assumed that both of these propositions are true, then 
it follows that the rule, a man ought not to be a judge in his 
own cause, is repealed, unless the words “each and every case” 
be restricted in their meaning. 

Let it be assumed, that these words are not to be restricted 
in their meaning, and that with these words, in their unrestric- 
ted meaning, the propositions are true. 

This assumed, let us apply the propositions to a possible 
case, and see how they will work. 

Suppose the ease before the Supreme Court to be a case in 
which one of the Judges of that Court is an actual party—say 
the defendant in error. What would be the effect of these 
propositions, if true, on sucha case? This: First. All three of 
the Judges would have to sit in the case. Secondly. There 
would be a chance for reversing the judgment. Two of the 
three Judges would be disinterested, and they, if the other dis- 
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sented, could render the judgment of the Court. The other 
might, himself, after hearing argument, come to concur with 
his associates. It is at least certain, that there would be a 
chance for the judgment to be reversed—a better chance than 
there would be if all three of the Judges were the defendants 
in error. And there is Common Law authority to the effect, 
that when all of the Judges of a Court are parties defendants 
in a case, they must nevertheless sit in the case “ for necessi- 
ty.” (14 Vin. Abr. “Judges” (A.) T Grant on Corpora- 
tions, 281.) It does not, it seems, take all of the Judges of 
the King’s Bench or Common Pleas, to make a Court. And 
so, if only one of the Judges of those Courts is interested in a 
case, his fellow Judges may decide it. 

The effect, then, of these propositions, if true, upon the case 
supposed, would be to give the plaintiff in error, the party op- 
posed to the Judge, a chance for a judgment in his fayor—a 
chance for a reversal. 

Suppose, now, the plaintiffin error to object that the Judge, 
who happens to be the party defendant in error, ought not to 
sit; and that that Judge yields to the objection, what is the 
effect of that? It amounts to an affirmance of the judgment 
below. The effect is to make the Judge certainly gain the 
case, and the objecting plaintiff, his adversary, certainly lose it. 

Now, the only difference between this supposed case and the 
real case'is, that in the real case, the Judge, against whose sit- 
ting the objection was made, was not at all a party in the case. 
He was only of Counsel in a like case—only the connexion of 
a party in a like case. 

But suppose the words, “‘ each and every case”’ in the latter 
of the two propositions, are to be restricted in their meaning— 
restricted to such cases as by the law existing at the time when 
those words were used by the Constitution and the Statute, it 
was lawful for a Judge to preside in, viz: cases in which he was 
not a party and so forth, then what would be the effect of the 
propositions upon the case supposed ? The certain affirmance of 
the judgment of the Court below. One of the Judges would 
be the defendant in error. He could not sit. The other two 
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would not be sufficient to make a Court—and without a Court, 
no judgment, of any sort, could be rendered in the case; and 
therefore, the judgment of the Court below would have to stand. 
good—that is to say, the effect of the law’s not allowing the 
Judge to sit in his own case, would be to make him gain it to. 
a certainty. This being the law, whether sitting or not sitting 
would he to the interest of the Judge, would depend simply 
upon whether he was plaintiff in error or defendant in error, 


The difference between this supposed case and the real case: 
has been aboye stated. The effect of yielding to the objection, 
that the Judge ought not to preside in the real case would, 
these propositions, in this restricted sense of the words, “ each 
and every case”, considered as trac, have been to make the 
party objecting certainly lose his case. The effect of not 
yielding to the objection, was to give him a chance to gain it 
—a chance which, as it happened, resulted in success. 

Now I have not:said that I consider to be true, both or ei- 
ther of these propositions, viz: first, that it takes all three of 
the Judges of the Supreme Court to make a Court, on all oc- 
casions, except those on which one Judge is, by Providential 
cause, kept from sitting. Secondly, that the Court, thus made 
up of all three Judges, must determine “each and every case” 
before it. What I say ‘is, that it is very doubtful to my mind 
whether they are not true. 

If true, and the words, “ each and every case” in the second, 
are to have their literal meaning, then I think it clear that the 
law expressed by the propositions, repeals the maxim, that a 
person ought not to be a judge in his own cause. 

If true, and these words are not to have their literal mean- 
ing, but are to have a meaning restricted to cases in which, by 
law, it was lawful for Judges to preside, viz: cases in which 
they were not parties or the relations of parties, or in which they 
had not been of Counsel before they became Judges, then the 
law expressed by the proposition does not repeal that maxim ; 
but it is capable of producing, in some cases, an effect which it 
was the object of that maxim to prevent from being produced 
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in any case—the effect to make it certain, that if the case be 
that of a Judge who is defendant in error, his not sitting will 
amount to the gaining of his case. . 


The questions involved in these propositions have never, as 
far as I know, received any consideration from the Supreme 
Court. The Judges of the Court, however, have, from the be- 
ginning, acted upon the notion that two Judges could make a 
Court and render a judgment, not only in cases in which the 
cause that kept the other Judge from sitting with those two 
was Providential, but also in cases in which the cause was 
other than Providential, as in cases in which the Judge was a 
relation of one of the parties, or had been of Counsel for one 
of them. 

It has frequently happened that one Judge has declined to 
sit in a case for one of the reasons aforesaid, and the other 
two have rendered a judgment in the case. The example thus 
set by the other Judges, I have felt myself, not without some 
difficulty, at liberty silently to follow. The practice, as far 
as I know, has not been complained of by those on whom it 
has had direct operation—the parties in such cases, or by any 
others—still, I must say that I have never yet made up my 
mind, as to whether a judgment pronounced by two only of 
the Judges of that Court, in a case in which the third did not 
sit—-did not sit for some reason that was not Providential, was 
valid. 

Admit, therefore, that the old maxim—a man cannot be a 
judge in his own case, has not been repealed or at all affected 
by the parts of the Constitution, and of the Statute organizing 
the Supreme Court, to which I have referred, yet, it is cer- 
tainly true that by those parts, the maxim has not been en- 
larged. It is certainly true, that no reason can be found in 
those parts of the Constitution and of the Statute, to multiply 
the variety of cases to be subjected to that maxim. 


This maxim, then, being to be taken as in force, to its full 
extent, what is that extent? It is what we have already seen. 
The extent is to disqualify a Judge from sitting in all cases in 
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which he is a party or the relation of a party ; or in which he 
has been concerned as Counsel, and in no others. The maxim 
does not extend to a case which may happen to be like some 
case in which one of the parties may be the Judge’s relation, or 
be a person who was the Judge’s client, when the Judge became 
Judge. Not a case—not a dictum—not an instance—not an 
opinion of any law writer or other was cited, to show that the 
maxim does. Not a thing of the sort, as far as I know or be- 
lieve, exists. To make the maxim go this length, it would 
have to be read as saying that a person should not sit as Judge 
in any case in which was involved a question which was also 
involved in another existing case, whether in suit or not, which 
might possibly, some time or other, come before him to be ad- 


judged, or might not, in which he or some relation of his was 


a party, or in which he who was a party, was one for whom the 
person, before he became Judge, had been of Counsel. And 
to read it as saying this, would be to read it as disqualifying 
a man to sit as Judge in cases of the following kinds: 

Say the Judge is a stockholder in a bank or in a rail-road, 
or has a relation that is one; or at the time of his election as 
Judge, was Attorney for the bank or the rail-road, or for some 
stockholder in either. The case is against another bank, or 
rail-road, or stockholder, in one or the other, and is such as to 
involve the question, whether a bank, as the indorser of a bill 
of exchange, is liable, on notice of dishonor given to the pres- 
ident or to the cashier, or to the teller, or to a director; or 
liable without any notice at all; or liable if the indorsement is 
not made by signature and counter-signature of president and 
cashier ; or liable if the indorsement is not directly and expressly 
authorized by the board of directors, &e. &c. 

Or such as to involve the question, whether the rail-road is 
liable, as 2 common carrier, &c. &c. 

Or such as to involve any question, as to whether either the 
bank or rail-road is liable, under the general law applicable to 
corporations. 

Or such as to involve the question, whether a failure to do 
something required to be done by some provision which is com- 
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mon to all bank charters and rail-road charters, docs not amount 
to a forfeiture, or to cause for a forfeiture of the charter. 

Or such as to involve the question, whether the Legislature 
has not power to repeal a charter. 

Or in short, say the case is such as to involve any of the 
thousand possible questions which are common to all banks and 
all rail-roads, and all stockholders in either. 

Or say that the Judge happens to be a landholder, by grant, 
from the State, or is a relation to a person that is such land- 
holder, or was, when elected Judge, Counsel for a man whose 
case turned on the validity of a grant from the State for land, 
and the case before him is that of some other man, which in- 
volves. the question, whether the Legislature can annul a grant 
or make a young grant take precedence over an old ; or whether a 
grant carries with it mines and minerals, or any of the possible 
questions which are common to-all grants. 

Or say the case is one which involves the question, whether 
one of the parties to it is bound to pay the poll-tax imposed 
by the general tax law on all persons, the Judge included, he 
insisting that the Legislature has no power to pass such a law. 

In this case—in all these cases, and in others indefinitely 
numerous, of similar character, this reading of the maxim 
makes it illegal for the Judge to sit. 

The result of such a-reading would be, or come near to be- 
ing, to make the cases in which a Judge is disqualified to sit, 
as numerous as those in which he is qualified to sit. And such 
a result I know of nothing sufficient to bring about, except a 
law made by the law-making power—a law sufficiently enlarg- 
ing the maxim, a person ought not to be a judge in his own 
cause, to bring it about. 

The case in which this objection to my sitting was made, is, 
in some respects, a peculiar one. On one side of it the party 
is the holder of bank bills; is therefore one of a class, which, 
for all practical purposes, may be said to include in it all the 
people of the State, not even excepting the Judge objected to, 
for every man holds, or expects to hold, the bills of some bank ; 
and so, has an interest in preserving a sound bank-bill cur- 
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rency. The bills of which this party, thus belonging to this 

powerful class, is the holder, are the bills of a broken bank—of 
of abank which, perhaps, a great majority of that class may have 

come to believe or suspect to have been broken by its stock- 
holders, on purpose to defraud them—of a bank, the bank- 

ruptcy of which, unless those stockholders should be compelled, 
individually, to make good the bankruptcy, that whole class 

may consider calculated to have, as an example, a bad effect 

on all the other banks of the State—those other banks whose 

bills constitute almost the entire money of the class. On one 

side of the case, such is the party; on the other, the party is 

one of the stockholders in that broken bank. _ The Judge ob- 
jected to, has, for father-in-law, one who is sued as a stock- 

holder in another broken bank, in a suit similar to that against 

this stockholder, in this broken bank. 

Question—which party to this case, is it most to the Judge’s 
interest to decide in favor of ? If he decides against the bill- 
holder, and can get one or both of the other two Judges to go 
with him, it is possible that the decision may, in the long run, 
work to the benefit of his father-in-law, by having some influ- 
ence, in fact, on the decision of the case against him. If he 
decides against the bill-holder, but cannot get either of the 
other two Judges to go with him, it is not possible for his de- 
cision to work at all to the benefit of his father-in-law, because 
a dissenting decision or judgment counts for nothing. 

From this is to be seen the degree of interest which the 
Judge has to decide against the bill-holder. 

If he decides in favor of the bill-holder, it is possible, per- 
haps not improbable, that he shall please nearly every man in 
the State, as every man is the holder of the bill of some bank, 
or is continually expecting to be; if, in so deciding, he puts in 
possible peril one who is as near to him as father-in-law, and 
also one or more who were as near to him as clients, it is pos- 
sible—is it not probable—that he shall give nearly every man 
in the State exalted pleasure—fill him with a proud rapture at 
the idea of having to preside over him, a Judge of such magna- 
nimity—such purity—such love of justice. 
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‘If, therefore, he thus decides, he stands a good chance, not 
only to retain all of his old popularity, but to add to the old much 
that is new. Is popularity worth any thing to him ? is it pri- 
zed by him? He wished to be a Judge—popularity made him 
a Judge. Does he wish to be made Judge again, or to be 
made any other dignitary? It is only popularity that can 
gratify his wish. 

Behold what the Judge stands a chance to gain by deciding 
in favor of the bill-holder. 

By deciding against the bill-holder, may the Judge Jose any 
thing? The Judge, by deciding against any bill-holder at all, 
risks offending the whole, or nearly the whole of his fellow bill- 
holders—a, class co-extensive with the people of the State—by 
deciding against one, when it is possible that such, the Judge’s 
decision, may operate to the benefit of a person who stands to 
the Judge as father-in-law—of another who stands to him as a 
former client—the Judge risks not only offending this propor- 
tion so large—of this class so extensive—he also risks inspiring 
it with the horrible suspicion that he is a corrupt Judge. The 
Judge risks more than his popularity. 

See, then, what the Judge, by deciding against the bill-hold- 
er may lose. 

A dissenting decision against the bill-holder—a thing that 
counts for nought—has not the Judge every thing to lose— 
nothing to gain by making that? If yet he will sit and make 
such a dissenting decision, does it not seem certain that he is 
_ actuated, in his conduct, by some motive stronger than that of 
personal loss or gain? Does it seem impossible that that mo- 
tive can be a sense of duty ? 

The only reason given in support of the objection to the 
Judge’s sitting in this case was, that the decision of the case 
would be, in law, a decision of the other cases. It was said that 
this case would be a precedent for those, and that Courts are 
bound by precedents. ! 

This is a mistake. Courts are bound by nothing but law, 
and nothing is law but something that is made law by the law- 
making power. Courts are not this power. They are express- 
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ly forbidden, by the Constitution, to exercise this power. “The 
Legislative, Executive and Judicial departments of Govern- 
ment shall be distinct, and each department shall be confided 
to a separate body of magistracy ; and no person or collection 
of persons, being of one of those departments, shall exercise any 
power properly attached to either of the others, except in the 
instances herein expressly permitted”. (J. See. 1 Art.) 

In a case between A and B, say as to what is lawful interest 
for money. The Court decides it to be ten per cent. Are all 
future Courts, in all future cases, to say it is ten per cent.? or 
are they to go by the word of the law-making power, which 
says such interest is seven per cent.? In the case supposed, 
however, say the decision is, that the interest is seven per cent. 
Are future Courts, when they too say seven per cent. to be 
considered as saying so because of that decision, or because of 
that law on which that decision rests? : 

What, then, is a decision worth? It is, to the parties to it, 
worth all that a law would be worth. ‘To the parties to it, a 
decision may, indeed, without any great departure from propri- 
ety of language, be said to be alaw. To A and B, the parties 
to it, the decision i$ a law—to the rest of the alphabet it is 
none. Are previous decisions, then, worth nothing, to operate 
on future decisions? Decisions are evidence to show the opin- 
ion which the Judges making them have, as to what the law ison 
the question decided. They are evidence of opinion, and they 
are worth what opinion is worth. What opinion is worth, de- 
pends upon many things. It is worth nothing, when it stands 
on one side, and law stands on the other. When it is doubtful 
on which side the law stands, then Judicial opinion, as to the 
side on which the law stands, if it be of good quality, and espe- 
cially if it be also of good quantity, is worth much. But inno 
case does it govern—in no case is it law. The respect which 
is paid to it, is paid voluntarily. The Courts, if they choose 
to depart from it, and go by their own original opinion of what 
the law is, always do so. And what respect is it likely that 
Courts would voluntarily pay to a decision made by a Court, 
one of the members of which was, say a party to the decision ? 
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And what if the Legislature were to come in, and by a declar- 
atory Statute, say that the law was not such as the decision 
made it out to be, but was so and so; and that the decision 
was not to count as any evidence of what the law was? 

Be the influence of ‘precedents, however, what it may, there 
is no law which says a Judge is disqualified to sit in a case, the 
decision in which may chance to be claimed as a precedent in 
some other case in which he or some connection of his, or some 
person whom he was Counsel for at the time when he became 
Judge, may be a party. And there is a law, as I think I have 
shown, that he must sit in all cases in which he has been au- 
thorized to sit. 

Upon the whole, my conclusion was—First. That it is a 
Judge’s duty to sit in every case in which authority to sit has 
been given him. Second. That authority had been given me 
to sit in this case. ; 

So, considering it to be my duty to sit in the case, in it I 
sat. I was not aware of any right in me to make the case 
stand.on a footing different from that on which other like 


. cases stand—of any right in me to have one rule for one case, 


another rule for a fellow case. e 


I may remark that this, my opinion, of what law ad duty 
is on the point in question was known—well known to the Le- 
gislature which made me Judge. 

In this case, the plaintiff in error, by his Counsel, insisted that 
the following proposition is true: ‘our proposition is, that 
plaintiff is entitled to recover the whole amount of his bills out 
of the defendant, if the number of his shares and the value 
thereof is equal to the amount of his bills; and that a recovery 
against the defendant, is a good plea, in bar to any and all 
actions brought against him by bill-holders, except as to costs’. 
I quote from the printed argument of one of the Counsel— 
Judge Nisbet. . 

By the words “value thereof,” the Counsel mean the value 
of the shares got by considering the shares as each worth one 
hundred dollars. They say, “we admit, as stated by this 
Court, that the liability of the defendant is proportional. He 
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is bound to pay his proportion of the indebtedness, and that 
proportion is fixed by the charter. It is an amount equal to 
the number of his shares at the value of $100 per share”. I 
againe quote from Judge Nisbet’s printed argument. 

By the words, “a recovery against the defendant, is a good 
plea in bar to any and all actions brought against him by bill- 
holders, except as to costs,” they, the Counsel, mean not only 
that such a recovery is such a good plea in bar, but that a voluntary 
payment of the bills made by the stockholder, is equally such 
good plea in bar. They mean that the stockholder will be as 
much protected, if he voluntarily takes up bills, asif he is forced, 
by suit at law, totake them up. They say, “if we are right in 
our positions, that the defendant is our debtor to the full amount 
of his liability, and that we have the right to demand and have 
it of him, then it follows, as an inevitable legal inference, that 
he cannot be compelled to pay it to any body else. Satisfac- 
tion to us is a defence to him against the world. According to 
naked principles of justice, as well as the settled rules of the law, 
a man cannot be compelled to pay to any body, a debt which he 
has paid to the rightful creditor, or for which, to him, he has 
become personally charged”. ‘‘ They (the bill-holders) are in 
the position of‘a number of creditors of a common debtor, who 
is able to pay only a given amount. 

They stand primarily equal in their right, but he who is bo- 
na fide preferred and paid, may receive payment without wrong 
to any body. And he who is vigilant and sues and gets judg- 
ment as in all other cases, acquires a preference under the law”. 

The extent of a stockholder’s liability is a sum equal to the 
value of his stock, rating his stock as worth one hundred dollars 
a share; the manner by which the liability may be discharged, 
is by the stockholder’s taking up bills‘to an amount equal to 
the value of his stock, rating his stock as worth $100 a share, 
or by his coming under obligation, by judgment or otherwise, 
to take up billsto that amount. This is what the Counsel mean 
by their proposition, as I understand them. 

And that proposition, in this sense, if I mistake not, was, 
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by a majority of this Court, approved and made the ground for 


over-ruling the decision of the Court below. I could not approve 


the proposition. Therefore, I could not agree to make it a 
ground of over-ruling that decision. Whether the proposition 
be true or not, depends upon what is the meaning of the elev- 
enth section of the charter of the Planter’s & Mechanic’s Bank 
of Columbus. ‘That section is in these words: “ The persons 
and property of the stockholders shall be pledged and held bound, 
in proportion to the amount of shares and the value thereof, that 
each individual or company may hold in said bank, for the ulti- 
mate redemption of the bills or notes issued by said bank, in 
the same manner as in common actions of debt; and no stock- 
holder shall be relieved from such liability by sale of his stock, 
until he shall have caused to have been given sixty day’s notice 
in some public gazette of this State”. | 

What is the meaning of these words? It is, in my opinion, 
such as not only not to support, but such as to oppose the pro- 
position; and that in every important respect. 

‘As I think these words do not mean to say, that in a valua- 
tion of the shares of stock for any purpose, the shares are to be 
considered worth the fixed sum of one hundred dollars each, 
regardless of whether as much as $100 a share has been paid 
the bank on them or not—or mean to say, that in all cases when 
the stockholder has taken up or become bound by judgment to 
take up bills, to an amount equal to the value of his stock, he 
is, as a matter of course, discharged from all liability to take 
up other outstanding bills—or mean to say, that the quantity 
of any stockholder’s property, liable to the ultimate redemption 
of bills, is to be a quantity equal to the value of his stock, let 
the value be rated as it may. 

For thus thinking, I will now give my reasons; and then I 
will state what I think to be the true meaning of the words, 
and my reasons for so thinking. 

First, then. Is the valwe of each share meant by these words, 
a fixed sum of $100, or is it a sum equal to the sum which 
may have been paid in on the share, or is it something else’? 

Ilow is this question to be determined ? 
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1. By an appeal, in the first instance, to the very “words” 
themselves. 

2. If the words fail to give a clear meaning, then and not 
till then, by an appeal to the “context’’; that is, to Legislation 
in part materia, 

3. If the context fails to give a clear meaning, then and not 
till then, to the “subject matter’’. 

4, If this fails, then to the effects and consequences. 

5. Or, to that which perhaps includes the effects and conse- 
quences—the “ spirit and reason”’ of the words. 

For these answers to the question how? I go no further 
than to Blackstone. (1 Black. Com. 60.) 

Let us then appeal, first, to the words. The words are, “in 
proportion to the amount of shares and the value thereof”’. 
There is nothing in these bare words, from which it can be 
argued that the meaning is that the “value” is to be consid- 
ered as of any fixed sum... These words certainly are plainly, 
not per se, equivalent to these, “in proportion to the amount of 
shares and the value thereof, rating the value thereof at $100 a 
share’. 

The only meaning, asit seems tome, which is to be drawn from 
these words thus taken by themselves is this—in proportion to 
the amount of shares and the value thereof, rated at what the 
shares sell for 2x market. When men speak of the value of a 
horse, a piece of land, State stocks, stocks generally, they 
mean the value of each thing, estimated according to what it will 
fetch, when exposed to sale in open market. 

When the Legislature and the stockholders in this bank used 
the word value, in connection with the stock of the bank, is it 
to be said that they used the word in a sense different from 
that in which all men use the word on similar occasions? If 
it is, then, it must be, for some reason, outside of the mere words. 

The meaning to be drawn from the naked words is, that the 
value of the stock is to be estimated at the market value. 

What says the “context”? Does the context say the value 
of the shares is to be estimated at $100 each share? The sec- 
ond section of the charter declares that “The stock of the 
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company shall consist of one million of dollars, in shares of 
one hundred dollars cach, and the stockholders in said bank 
are hereby rexuired to pay twenty-five per cent. on the 
amount of their capital stock, in specie, before the board of 
directors sall be permitted to issue their bank notes, and the 
remainder of their subscription in such sums, and at such times, 
as the board of directors of said bank shall require.” Does 
this declaration mean that the shares are to be considered to 
be of the v2zZwe of one hundred dollars each, as soon as subscri- 
bed, whether any thing may have been paid upon them or not? 
Does it m2an that subscribed shares are to be considered of 
equal value with paid-up shares? If so, why does it require, 
as a prerejuisite to organization—to corporate existence—that 
so large a per cent. of the subscribed shares shall be paid up in 
specie? Why does it not allow the banking to begin upon the 
basis of the mere subscriptions? Ifso, why was it said in the 
fourth rule, that “The total amount of debits which the said 
corporation may, at any time owe, whether by bond, bill, note 
or other security, shall not exceed three times the amount of 
their capital stock actually paid in, over and above the amount 
of specie actually deposited in the vaults for safe-keeping ? 
Why was it not rather said that the total amount of debts shall 
not exceed three times the amount of the stock subserbed, over 
and above the specie in deposit ? 

It seems to me plain that the declaration in this second sec- 
tion, means that a subscription of a million of dollars in stock, 
is not to be considered of the value of $1,000,000, until a 
$1,000,000 have been paid upon it. The declaration seems 
to me plainly to mean, that a subscription of a million of dol- 
lars is to be considered of no value whatever, until 25 per cent. 
of it has been paid; and that after that per cent. has been paid, 
it is to be considered, as to all banking purposes, of no more 
value than the value of that per cent. thus paid upon it. 

The directors have power to call for payment of the remain- 
der of the subscriptions? True, but this being a power to be 
used at the will of the directors, and the directors being the 
creatures of the stockholders, payment may never be called 








ee 








DECATUR, AUGUST TERM, 1854. 269 


Lane vs. Harris. 








for. And if ever called for, the call may remain unanswered, 
either by reason of inability, or indisposition on the part of the 
stockholder to comply with it; and if of indisposition, the 
consequence may be merely a forfeiture to the bank of the 
stock subscribed. The existence of this power, it was plainly 
intended, should not add a cent. to the value of the basis on 
which the bank was allowed to do business, viz: to the value 
of the capital actually paid in, plus the deposits in specie. 

Thus far, then, there is nothing in the “context” to affect 
the meaning which we had got from the “words”, viz: that the 
value of the shares is to be taken to be what is their market 
value. 

There is other legislation in part materia, asthe Tax Act of 
1817. 

This act declares that “there shall be annually paid to the 
State, a tax of thirty-one and a quarter cents on every hundred 
dollar’s value of bank stock operated upon or employed within 
this State, which tax shall be assessed and collected in the 
manner following, viz: It shall be the duty of the president 
and directors of every bank incorporated by the Legislature 
of this State, to cause the cashier thereof to transmit to the 
Treasurer of the State, annually, a return sworn to by him be- 
fore some Justice of the Inferior Court or of the Peace, in which 
shall be stated the amount of capital stock annually paid in on 
the first day of January preceding the time of making such re- 
turn, and on or before the first day of December in each year, 
cause to be paid into the Treasury, free of any cost or deduc- 
tion whatever, the said sum of thirty-one and a quarter cents 
on every hundred dollars of capital stock returned in manner 
aforesaid.” This Act was made to extend to banks established 
as well after as before its passage. (Pr. Dig. 859.) 

The principle of stock valuation contained in this Act, is re- 
cognized, and more vigorously applied in the Act of 1845, “to 
compel the banks of this State to pay a tax on the highest 
amount of bank stock’’ thereafter ‘“ returned by them as sub- 
ject to taxation.” (Cobb Dig. 1077.) 

This principle is the - which, by other tax Acts, is used 
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for assessing the value of stock in corporations of other kinds, 
as by the Act of 1820, for assessing the value of the stock in 
the Steamboat Company of Georgia. (Prince Dig. 1079.)— 
by the Act of 1850 “supplementary to the general tax laws’, 
for assessing the value of the stock of the Macon & Western 
Rail-road—by the Act of 1850, to collect a tax for 1850 and 
1851, for assessing the value of the stock in the Memphis 
Branch Rail-road. 

The taxation of the stock of the Central Rail-road and the 
Georgia Rail-road, is regulated by the respective charters of 
those corporations. By those charters, the tax has to be one 
on net income. 

The Act of 1817 was in operation at the time when the Act 
incorporating the Planter’s and Mechanic’s Bank was passed. 
By the terms of the Act extending it to banks to be established 
after the date of it, the Act applies to that bank. For one 
great purpose, that of taxation, the Act absolutely prescribes 
what shall be. considered to be the value of the stock of the 
bank ; and that is, “‘ the amount of the capital stock actually 
paid in.” This it is, that is to be considered the value of the 
stock, for the great purpose of the taxation of the stock. 

Other acts prescribe a similar rule of valuation for stock, in 
the case of corporations of other kinds—of the great internal 
improvement kinds. 

From all this,’is it not to be inferred that the Legislature 
considered the general principle for assessing the value of all 
corporation stocks, in cases in which they were to be assessed 
at all, to be the amount of money actually paid in on the stocks ? 
I think it is. When the Legislature has fixed the value of a 
thing at so and so, for one great and general purpose, and af- 
terward, in connection with another not very dissimilar pur- 
pose, speaks of the value of the thing, in my opinion, it has in 
mind that same value which it had before fixed, for the thing. 

But, at least, did not the stockholders, when they accepted 
the charter, have ground from this Act, for insisting that they ac- 
cepted it in the sense that the value of their stock was to be 
rated ; no higher, in estimating their liability to pay the debts 
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of the bank, than in estimating their corporate liability to pay 
taxes; no higher in estimating their liability to pay one sort of 
debt to the public, than in estimating their liability to pay an- 
other sort of debt to the public ? 

The result, then, of the appeal to these Statutes in part materia 
is, that the meaning of the words “value thereof” aforesaid, 
in the charter, is not the market value of the shares, as the 
words naturally import, but a value equal to the amount of 
money actually paidin on the shares. 

It may, however, be said, that as a general thing, this value 
and the market value will not greatly differ. 

This result is one not to be affected by any thing, of which 
T am aware, in the “subject-matter’—the ‘‘ spirit and reason” 
of the charter, or “in effects and consequences’. 

But say that Iam wrong in this conclusion, and that in 
finding the liability of the stockholder, the stock 7s to be esti- 
mated as of the value of $100 a share; then I cannot agree 
with the majority of the Court, that this liability is one which 
may be discharged by ‘the stockholder’s taking up bills to an 
amount equal to the amount of his stock, or by his becoming 
bound, by judgment, to take up bills to that amount, wholly 
regardless of the question, whether or not there may. not be 
other outstanding bills, wishing to be taken up. 

Supposing now, for argument’s sake, that the true mode for 
finding the amount of a stockholder’s property, which is hable for 
the ultimate redemption of the bills of the bank, is to measure the 
value of his stock and to take an amount of his property equal 
to that value, then I say that in my opinion, this amount of 
property, whatever it may be when found, is to be divided out 
among all the bills needing “ultimate” redemption, and giving 
notice of their existence to the stoekholder; and that if he, 
after getting such notice, applies the whole amount of the pro- 
perty to the payment of some of the bills to the exclusion of 
the others, he does not, thereby, become discharged from those 
others. 

In such a case, (assuming that the charter, itself, fixes no 
ratio of distribution,) I think that the law requires the fund or 








na We Me 





— 


paatE C2 





272 SUPREME COURT OF GEORGIA. 


Lane vs. Harris. 








property to be divided out among all the bill-holders, claim- 
ants upon it, in proportion to the respective amounts of their 
bills; and that if the stockholder does not see to it, that the 
property is so divided out, he renders himself liable to such 
bill-holders as do not. get their proportionate share, to make 
good to them that share out of his other property. 

This opinion is founded upon the words of the charter, and 
upon a vast body of law in pari materia. 

The words of the charter that I rely upon, are these: “the 
persons and property of the stockholders shall be pledged and 
held bound” “for the ultimate redemption of the bills or notes 
issued by said bank”. I understand by the words, “the bills 
or notes”’, all the bills or notes. IfIam right, then, by the 
words of the charter, the property of the stockholder is pledged 
and bound to the ultimate redemption of each and every bill 
issued by the bank. Every bill or note, therefore, has a right 
to ashare in this property. How, then, can the stockholder 
justify himself for taking the whole property, thus belonging, 
in shares, to all, and giving it to one? or which is the same 
thing, justify himself for letting so large a judgment go against 
him, in favor of one bill-holder, as shall force from him all the 
property thus belonging, — to the other bill-holders ? 

But if the charter were silent, the vast quantity of law in 
part materia, speaks a language that leaves me, as I think, 
no alternative but to adopt the opinion which I have above 
expressed. In every case in the law, which I can think of, in 
which a fund is to be distributed among different claimants upon 
it, the rule of distribution is the pro rata rule—the rule 
which gives to each claimant a share—a share proportioned to 
the amount of his claim. 

This, by Statute, is the rule in the distribution among cred- 
itors, of the assets of a dead man; this, by Statute, is the rule 
by which a debtor’s property is to be divided among his judg- 
ment creditors, whose judgments are of equal date; this, by 
Statute, is the rule by which the money of a debtor, in the 
hands of Sheriffs, &c. is to be divided umong the debtor’s 
judgment creditors, whose judgments are of the same date, 











DECATUR, AUGUST TERM, 1854. 273 


Lane vs. Harris. 











oy 


even though the money be brought in exclusively by some 
“‘ vigilant” creditor, as by some garnishing creditor; this, by 
Statute, is the rule by which the effects of insolvenis are to be 
divided among their creditors; this, by Statute, is the rule 
prescribed to a debtor “ unable to pay his or her debts”, who 
Wishes to make an assignment of his property to his creditors; 
this, by Statute—by the Penal Code—is the rule prescribed 
to banks which, “in contemplation of insolvency”, wish to 
make assignments of their property for the benefit of their cred- 
itors and stockholders, under penalty to the president, direc- 
tors, &c. of imprisonment in the penitentiary for disobedience ; 
this, by Statute—a Statute covering the whole ground of bank- 
ing—the Statute to authorize the business of banking and to 
regulate the same, passed in 1838, is the rule by which judg- 
ment ereditors of the banks established under the Act, are to 
enforce their judgments against the property of the stockhold- 
ers in those banks; this, by Statute, is the rule by which the 
assets of this very Planter’s & Mechanic’s Bank, ordered by 
the State into the hands of a receiver, are to be divided among 
the bill-holders of the bank—this bill-holder, Lane, inclusive, 
of course; this, by the principles of Equity, is the rule by 
which Courts of Equity regulate the abatement of legacies— 
the apportionment of the payments to be made by the different 
purchasers of property which is encumbered—the marshalling 
and distribution of equitable assets. (Pr. Dig. 228, 435, 451, 
287, 293, 164, 37, 633. Pamph. 1838, p. 39. Cobb's Dig. 
118, 119, 120. Story’s Eq. Jur. s. 60, f.) 


The idea, then, that a stockholder may, as to his individual 
property, liable to the ultimate redemption of the bills of the 
bank, prefer one bill-holder to another, as long as the fund 
lasts, is, it seems to me, condemned by the words of the char- 
ter, and by a vast body of law in contezt with the charter—by 
all the law that exists on kindred subjects. And here I might 
stop, for when the answer which the “ words’ and the ‘ con- 
text” give'is free from doubt, we are not at liberty to go fur- 
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ther in search of meaning—to go to the “effects and conse- 
quences’, to the “spirit and reason”’ of the law. 

But I will add a word as to the “ effect” of the rule, that 
would allow the stockholder a chance to prefer one bill-holder 
to another. When a bank suspends specie payments, its bills 
fall at once below par, and this, no odds what may be the 
amount of its ultimately available assets. If there is distrust of 
these, the fall is great in proportion to the distrust. The exis- 
tence of an ultimate liability on the part of the stockholders to. 
redeem the bills, presents but a slight resistance to the down- 
ward tendency of the value of the bills. This experience has 
proved. Now, this rule gives the stockholder the full benefit 
of the depreciation, whatever it may be, and therefore the rule 
makes it to his interest that the bills should depreciate as much 
as possible. All he has to do is, to buy up bills to an amount 
equal to the value of his stock, and be discharged. He will not 
be fool enough to wait for judgments to be obtained against 
him on bills for. the full amount of the bills. Before the time has 
come for such judgments to be rendered, he will have volunta- 
rily redeemed bills to an amount equal to the amount of his 
stock, i. e..will have bought them up at the lowest price at 
which they may be selling in the market, and having done that, 
all else he will have to do will be to plead them to such suits as 
may be pending against him on other bills—and what means 
and facilities have stockholders for aggravating the deprecia- 
tion of the bills of their bank, as by misrepresenting the condi- 
tion of the bank ; by misrepresenting the condition of the indi- 
vidual stockholders; by misrepresenting the quantity of bills 
to be redeemed; by misrepresenting the quantity that each 
stockholder has already redeemed; by misrepresenting the 
market price of the bills; by threatening all sorts of defences 
to suits upon the bills, and so forth and so forth. Admit that 
bank stockholdeis may be as honest as other men, yet why 
tempt the most honest men in this way? Why, indeed, give 
them the benefit of that depreciation, which at best, is inevita- 
ble on bank suspension? Would not the rule be far better if 
it were such as that is which is applied to executors and adminis- 
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trators—to Sheriffs having money on which there are several 
judgment claimants—to the recetver appointed by the Legisla- 
ture for the distribution of the assets of thzs and other broken 
banks, viz: that the fund is to be divided out among all the 
claimants upon it, who have given notice of their claims, pro 
yata—and that if it be divided out otherwise, it shall be at the 
perii of the depository of the fund. 

I am aware that a decision of this Court was quoted in sup- 
port of what I am now combatting, that made in Bothwell and 
others vs. Sheffield and others, (8 Ga. R. 569.) That case 
was one in which the sureties of a Sheriff asked for an’ injune- 
tion to restrain a number of suits, which had been brought 
against them on their bond, suggesting that the amount of the 
demands in the suits exceeded the amount of the bond, atid 
praying that “the Court would so direct the recoveries, that the 
creditors first entitled, should recover to the amount of their 
bond; and the remainder be restrained from prosecuting their 
suits aide the sureties”, and in which the Superior Court, oh 
demurrer, dismissed the bill ‘‘on the ground that complainants 
had a complete Common Law remedy”—a decision which was 
affirmed by this Court. This is the whole case. The opinion 
is contained in eight lines, and is put exclusively upon a Sta- 
tute at that—an Act of 1847. (Pamph. 201.) 

This judgment was, I think, right, even without any Statute 
to give it special support. Those sureties, as far as I can see, 
had no more need of the aid of a Court of Equity to protect 
them from the overplus of suits, than has an executor or admin- 
istrator the need of the aid of such Court to protect him from 
an overplus of suits against him, i. e. from suits on demands 
which exceed the value of the assets. The executor or admin- 
istrator, may, at law, plead the state of the assets and of the 
debts relatively to each other, and at law the plea will be to 
him an ample protection. I see no reason why the sureties on 
a Sheriff’s bond may not do a similar thing. Hence, I think 
the judgment in the case was right. If the opinion of the 
Court has in it more than this, the excess is but an obiter dic- 
tum. I doubt, however, whether it has more. 
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But as I have said, I do not think the rule of the majority 
of the Court is-right in its great principle—that by which it 
gets the quantity of the individual property of the stockhold- 
ers, which is liable for the ultimate redemption of the bills of 
the bank. That principle is, to take the valwe of the stock as 
the measure of the quantity of the individual property—the 
value at the fixed rate of $100 a share. This .prineiple, I 
think, is condemned by the words of the charter—by the con- 
text—by the argument—from effects and consequences, and 
by that, from the reason and spirit of the policy, establishing 
an individual stockholder liability. 

First, as to what the “words” say. The words are, “ The 
persons anl property of the stockholders shall be pledged and 
held bound” “for the ultimate redemption of the bills or notes 
issued by said bank.” By the expression “bills or notes is- 
sued’, I understand is meant all the bills or notes lawfully is- 
sued. If I am right in this, then the positive command of the 
words is, that the property of the .stockholders shall be bound 
for the ultimate redemption of add the bills issued by the bank. 
Now, if the property is to be bound for the ultimate redemption 
of all the bills, of course enough of it is to be bound so to re- 
deem all. That is to say, an amount of property is to be bound 
equal to the amount of bills in circulation needing ultimate re- 
demption. The amount of such bills may, it is true, happen 
to be just equal to the value of the stock, though the chances are 
many against it. The amount will almost always be either great- 
er or less than the value of the stock. For, by another part 
of the charter, the bank may issue bills to any amount, which 
shall not exceed “three times the amount of their capital stock 
actually paid in, over and above the amount of specie actually 
deposited in the vaults for safe-keeping.”’ Supposing all the 
capital stock of the bank paid in, viz:. $1,000,000, and that the 
bank had on actual deposit another $1,000,000 in specie—then 
it might issue bills to the amount of $4,000,000—that is to 
say, to an amount exceeding by $3,000,000 the value of its 
capital stock, rated at $100 a share. But if, in such case, the 
bank should issue $4,000,000 in bills, the amount of individual 














DECATUR, AUGUST TERM, 1854. 277 





Lane vs. Harris. 





property of the stockholders which would be liable for the ulti- 
mate redemption of the $4,000,000, would, according to the 
rule of the majority of the Court, be an amount of the value of 
no more than $1,000,000, for it would be an amount of a value 
equal merely to the value of the stock, rated at $100 a share, 
and the value of the stock at that rate, would be only $1,000,- 
000. Yet the words say that property enough is to be bound 
to redeem every bill lawfully issued. 

Again, the “words” say that “the persons and property” 
shall be bound “in proportion to the amount of shares and the 
value thereof.” This rule, for ascertaining the amount of pro- 
perty liable, entirely rejects the words, “the amount of the 
shares” and confines itself exclusively to the words “the value 
thereof.” But the two sets of words are not synonymous. 
The first set means the number of the shares, irrespective of 
their value, And the quantity of individual property liable, 
is to be got by a praportion in which one of the terms is made 
up, in some way, both of the number of the shares and\the value 
of the shares. This principle absolutely rejects from the case 
the element or ingredient, the number of the shares, although 
the words put that clement as much in the case as they do the 
element, the value of the shares. And, indeed, upon the prin- 
ciple that it is the value of the shares which is to be the measure 
of the quantity of individual property liable, ii seems to me 
impossible to do any thing else than reject the words, “the 
amount of the shares.” Yet these words have a plain mean- 
ing. The language of the charter is amount of shares as well 
as value of shares—the language of this principle is value of 
shares only. So much for the condemnation of the principle 
that comes from the ‘words’ of the charter. 

The condemnation from the context is, I think, if possible, 
more decided. I have examined, I believe, all of the corpora- 
tion charters which contain provisions similar to that contained 
in this eleventh section of the charter of this bank. Most of 
those charters are for banks, but some are for rail-roads, some 
for insurance, and some, perhaps, for other purposes. There are 
thirty or more of them ; and as to the times of their creation, they 
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range through a period of almost forty years, from Dec. 1818, 
when the Bank of Darien was incorporated, to Feb. 1854, when 
the South-Western Bank of Georgia was incorporated. The 
expression used for ascertaining the amount of separate pro- 
perty of the stockholder that is to be liable for the redemption 
of the debts of the corporation, is not the same in each char- 
ter. In some charters, the expression is in proportion to the 
“‘ amount of the value” of the stock ; in some, in proportion to 
‘the amount of the shares’; in some, in proportion ‘to the 
number of dollars issued on each share”; in some, in propor- 
tion “to the amount of stock”; in some, in proportion “ to the 
number of shares”; in some, in proportion “to the shares’’; in 
some, in proportion “to the stock”. In one, (the Bank of 
Columbus,) the expression for the common stockholders, is one 
thing; for the State as a stockholder, another; for the farmer, 
the expression is in proportion “ to the amount ef the shares’; 
for the latter, in proportion “to the amount of the value of 
shares”, both expressions being contained in the same section. 
(Pr. Dig. 86.) In one, that of the Manufacturer’s & Mechan- 
ic’s Bank of Columbus, incorporated in 1852, the expression 
is, “ that the persons, Xc. shall, at all times, be bound for an 
amount equal to the proportion of stock which he, &c. shall 
own”. (Pamph. 1852, p. 35.) The provisions in the other 
charters may be found at pages 70, 88, 93, 96, 102, 105, 108, 
112, 117, 123, 131, 314, 334, 352, 867, 377, 408, 415, of 
Prince’s Digest, and pages 38, 44 of the Acts of 1851-2, and 
pages 163, 167, 170, 177, 178, 182, 186, 191, 195, of the 
Acts of 1853-4. 

In tits charter, the expression, it will be remembered, is 
‘“‘ the amount of shares and the value thereof.” 

Now, what I have to say is, that the principle that the 
amount of the property of the individual stockholders is to be 
found by finding the amount of the value of their stock, will 
not work through all of these charters. It will not work in 
those in which the expression is, “‘the amount of the shares’, 
or “the number of dollars issued on each share’’, or “amount 
of the stock”, or “amount equal to the proportion of stock’, 
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or “number of shares’’, or “to stock”, or “to the shares’’. 
And those charters in which some of these is the expression, 
are the great majority. The principle will only work in those 
charters in which the expression is, “in proportion to the 
value’, and these are comparatively few; and even in one of 
these, that of the Bank of Columbus, it will not work through- 
out all the stockholders, but only through a part of them, leay- 
ing the other to be governed by some different principle. 

The defect of the rule, in this respect, may be well illustra- 
ted by the case of the clause in the charter of the Bank of Co- 
lumbus. By the clause in that charter, the common stock- 
holders are to be liable in proportion to “‘the amount of their 
shares’; the other stockholder, the State, in proportion “to 
the amount of the value of the shares”. The amount or num- 
ber of the shares of the State and the other stockholders, res- 
pectively, may be, say 100, the valwe $10.000. This principle 
will tell you that the State is liable for $10.000, but it can 
not tell you what the other stockholders are liable for. And 
yet, can there be a doubt of its having been the intention of 
the.Legislature, that in such a case, the State and the other 
stockholders were, respectively, to be liable for precisely the 
same sum ? ; 

This defect in the principle may ‘still more clearly be shown; 
by a reference to those charters in which the words are, “in 
proportion to the number of dollars issued on each share”. In 
these charters, it is manifest that the principle utterly fails to 
give any solution. 

Now I think it was the intention of the Legislature, that in 
the case of each of these charters, the extent of individual lia- 
bility of the stockholders, was to be ascertained in precisely 
the same way—by precisely the same rule. The principle of 
the majority of the Court cannot be true, if the intention were 
this. 

So much for the present, as to what the context says. 

As to the “ effects and consequences” of this principle, if it 
is allowed to be the true one, they have already been slightly 
adverted to, when it was said that for the ultimate redemption 
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of all bills, over and above an amount equal to the value of 
the stock, this principle furnishes no security from the individ- 
ual property of the stockholders. And can it be said that 
those bills, thus issued in excess, are just the bills that need 
no such security—just the bills the Legislature wished to en- 
courage the issue of ? 

And in connection with this topic I may ask, what was the 
‘reason and spirit’’ which actuated the Legislature in putting 
provisions of this kind into bank charters? Was it not to get 
the bills of the banks paid—if possible, paid by the banks 
themselves ; if not possible, by the banks, then by the stockhold- 
ers; atall events, to getthe billspaid? If this was the spirit and 
reason—if this was the end, and if this end was to be accom- 
plished by first subjecting the property of the bank to the pay- 
ment of the bills, and when that gave out, then by subjecting 
the property of the individual stockholders to their payment, 
is it to’be presumed that the Legislature would subject, of that 
individual property, either more than enough to accomplish 
the object, or less than enough, or not rather justenough? It 
is not to be presumed, therefore, that the amount of the indi- 
vidual property of the stockholders, which the Legislature in- 
tended so to subject, was an amount equal to the value of their 
shares, for this value, would in more, probably, than nine hun- 
dred and ninety-nine cases out of a thousand, be an amount 
which would be either greater or less than the amount of the 
bills to be redeemed by it. 

These are my objections to the rule which the majority of 
the Court deduce from this eleventh section of this charter. 

I will now state what I conceive to be the true rule to be 
deduced from that section, and why I so do. 

I think the following propositions are true: 

1. The quantity of property of all the stockholders which is 
liable for the ultimate redemption of the bills of the bank, is a 
quantity just equal to the quantity of bills to be so redeemed. 

2. This quantity of property is to consist of separate par- 
cels, a parcel to be supplied by each stockholder. 

3. Of these parcels, the quantity of any one is to be such 
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that it shall bear to the aggregate quantity of all the parcels, 
the same proportion which the quantity of stock belonging to 
the stockholder to supply that parcel, bears to the aggregate 
quantity of the stock of all the stockholders. 

4, Of the aggregate quantity of these parcels, such a por- 
tion is to be advanced by all the stockholders, at any one time, 
as shall be sufficient to satisfy the demand upon that aggregate 
quantity, existing at that time; that is, as shall be sufficient to 
pay off the bank bill or bills, which may, at that time, be de- 
manding ultimate payment. 

5. Of this portion, thus to be advanced: by all the stockhold- 
ers, at any one time, the part to be advanced by any one stock- 
holder, is to be such that it shall bear to the whole portion to 
be advanced by all, the same ratio which the parcel of. that 
stockholder bears to the aggregate of the parcels of all the 
stockholders. 

6. And as this parcel bears to the aggregate of all the par- 
cels the same proportion—the same proportion which the quan- 
tity of stock belonging to the stockholder owning the parcel, 
bears to the aggregate quantity of all the stock; therefore, 

7. The part to be advanced at any one time, by any one 
stockholder, is to be such that’ it shall bear to the part then to 
be advanced by all, i. e. to the amount of the bill or bills then 
to be paid, the same proportion which the stock of that stock- 
holder bears to the whole stock. 

This result is the same, in effect, as that to which the Court 
below arrived: which was, that the bill-holder, in this case, 
had the right to recover of this stockholder, such a proportion 
or per cent. of his bills, as the stock owned by the stockholder 
bore to the whole stock. It is the same, in effect, as that to 
which this bill-holder, himself, and his Counsel, Mr. Dovgh- 
erty, first arrived. The suit in this case was originally framed 
so as to demand no more of the stockholder than what he would, 
according to this result, have to pay. And the declaration 
remained in this form for years, I believe. Recently, it was 
amended so as to make it conform to the rule considered by 
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the majority of this Court the right one. And in the course 
of the argument, one of the Counsel for the plaintiff stated 
that the idea of the aniendment was not original with him— 
that he got it from something which he read in a decision of 
this Court in some one of the bank cases. This is the result 
to which the other party, the stockholder, arrived; I may 
therefore say, that this result of mine is one in which the par- 
ties on both sides, if left to themselves, as well as the Court 
below, would agree with me. Have I not the right, therefore, 
to insist that this result expresses the natural and obvious 
meaning of the charter—that meaning, according to which, 
the charter is understood by all those who have an interest in 
it ; and to say that at this day, to put another meaning upon 
the charter is to make the charter operate like an ex post facto 
Law? 

Nevertheless, I will briefly state some of the particular rea- 
sons, apart from this, of contemporaneous construction, which 
make me think the propositions true, on which this conclusion 
of mine depends. 


1. The language of the charter is, that “the persons and 
property of the stockholders shall be pledged and held bound” 
“for the ultimate redemption of the bills or notes issued by 
said bank”, &¢. By the words, “bills or notes issued”, I take 
for granted is meant all of the bills or notes lawfully issued. 
If so, then, the amount of the language is, that as much of 
the property of the stockholders as shall be sufficient for the 
ultimate redemption of all the bills thus issued, shall be bound 
for the ultimate redemption of all such bills. The language 
does not say that more than as much as this shall be bound ; 
and as there can be no other reason than a positive command 
of law, why more should be bound, I say no more is bound. 
Hence, I think my first proposition is true; and that is the 
leading one. If it is true, the rule laid down by this Court 
cannot be true. 


2. That the quantity of propertyso bound, is to consist of 
parcels of some sort, to be supplied by each stockholder, I be- 
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lieve nobody disputes. I assume, therefore, my second propo- 
sition to be true. 

3. The language of the charter is, that “the persons and - 
property of the stockholders shall be pledged and held bound, 
in proportion to the amount of shares and the value thereof, 
that each individual or company may hold in said bank’. 

Taking my first and second propositions to be true, this lan- 
guage may be so varied as to read thus: “The persons of all” 
the stockholders, and so much of their property as shall be 
sufficient for the ultimate redemption of all the bills of the 
bank, shall be bound for that ultimate redemption, such pro- 
perty to consist of parcels—such parcels to be supplied by each 
stockholder, in proportion to the amount of his shares and the 
value thereof.” 

My third proposition, is that of the parcels of property to be 
supplied by each stockholder; the quantity of any one parcel 
is to be such that the parcel shall bear to all the parcels taken 
in the aggregate, i. e. to the whole quantity of property to be 
supplied by all the stockholders, the same proportion which the 
quantity of stock belonging to the stockholder who is to sup- 
ply that parcel, bears to the aggregate quantity of the stock 
belonging to all the stockholders. This proposition, I think I 
may safely say, is entirely consistent with the words of the sec- 
tion. It does not the least violence to any of those words. It 
rejects none. 

May I not go further, and safely say that this proposition 
expresses the natural and obvious meaning of the words? Of 
the words, “in proportion to” what is the natural and obvious 
sense? Is it not one which implies the existence of some pro- 
portion? And is it not the essential characteristic of every 
proportion to consist of four things, of which the first shall bear 
to the second, the same relation which the third bears to the 
fourth? This is the foundation of the “Rule of Three,” the 
greatrulein practical arithmetic. ‘To make the words, “‘in pro- 
portion to,” equivalent to the words “equal to,” is, as it seems 
to me, to subject the words to some degree of violence. 

And if any proportion is implied, the one which is it, there 
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can, to my eyes, be no mistaking. The property to be supplied 
by any one stockholder, is to be such a part of that to be sup- 
plied by all the stockholders, as the stock of that stockholder is 
of the stock of all the stockholders. As I read the section over, 
this is the proportion which seems, of its own accord, to rise up 
out of it to my eyes. 
_ And then this proportion works just as you would have it 
work. It always brings out the right result—the exact one 
which you seek for. There are, say, bills calling for ultimate 
redemption, to the extent of $10.000. Of course, to redeem 
them, property to the value of $10.000 is to be supplied by all 
the stockholders, taken in the lump. This term you know. 

The amount of the stock of all—the amount of the stock of 
each—these terms you also know. The term which you 
wish to know is, what is the particular amount of this property, 
which each stockholder is to supply? From the three known 
quantities, how easy it is to come to know that. As the amount 
of the shares and the value thereof belonging to all the stock- 

“holders, is to the amount and value of the shares belonging to 
“all, so is the amount of property to be supplied by all, to the 
‘amount to be suppliedby one. 

And this sdme résult, the proportion works out, in whatever 
sense you take the words, “the amount of the shares and the 
value thereof ”—whether you consider the proportion to be one, 
“‘to the amount (number) of the shares” and to “the value of 
the shares” amount and value taken separately, but both taken; 
or one to the amount of the shares added to the value of the 
shares; or one to the amount of the shares multiplied into the 
value of the shares. ° And it will make no difference whether 
you estimate the value of the shares to be $100—$50—$10 
—$1—each. The fourth term in each of the following pro- 
portions will be precisely the same quantity. As the amount 
and value, at any rate, of the whole stock is to the amount and 
value, at the same rate of the stock of A, so is the quantity of 
property to be supplied by all the stockholders to the quantity 
to be supplied by A. As the amount of the whole stock is to 
the amount of the stock of A, so is the whole quantity of pro- 
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perty to be supplied by all the stockholders, to the quantity to 
be supplied by A. As the valwe, at any rate, of the whole stock 
is to the value, at the same rate, of.the stock of A, so is the 
quantity to be supplied by all, to that to be supplied by A. 

Using this proportion, therefore, you may use all the words 
of the section, and not have-to reject any, as you have to do 
when you say the quantity of property to be contributed by 
any stockholder, is to be a quantity equal to the value of his 
shares; in whichcase, you have toreject the words, “amount of 
the shares and”. 

This proportion, not only thus unlocks this provision of this 
charter—it equally unlocks the similar provisions. of all the 
other thirty charters in existence. ‘Take the provision in some 
of those charters, which is most unlike the provision in this, viz: 
that in which the quantity of property to be supplied by any 
stockholder, is to be “in proportion to the number of dollars 
issued upon each of the shares” held by him, and see. With 
such a provision as this, the rule of the majority cannot deal 
at all. 

According to the words of this provision, the proportion will 
have to be as the number of dollars issued on each of the shares 
belonging to all the stockholders, is to the number issued on 
each share belonging to stockholder A, so is the quantity 
of property to be supplied by all the stockholders to the quan- 
tity to be supplied by A. But this proportion is precisely the 
same as this: as the quantity of stock of all the stockholders is 
to the quantity of the stock of A, so is the quantity of property 
to be supplied by all to the quantity to be supplied by A; for 
the number of dollars issued upon each of all the shares is to-all 
the shares as‘the number issued upon each of A’s shares is. to 
all of A’s shares. 

This third proposition, then, in connection with the first and 
second, unlocks all of these provisions in the thirty-one char- 
ters, and shows the inside of each provision to present precisely 
the same face—a face of which the leading feature is, that the 
quantity of property to be furnished by the whole lot of stock- 
holders, is to be a quantity just sufficient to redeem all the 
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bilis, no odds how many they may be, needing to be redeemed, 
and of which the next most important feature is, that of this 
aggregate quantity of property thus to be supplied by all the 
stockholders—the part to be supplied by any one is to be to 
the whole quantity as his stock is to the whole stock. 

Is not this third proposition then true? I think it is. 

The other propositions, the fourth, fifth, sixth and seventh, 
follow from these three. 

The whole amount of property to be advanced by all of the 
stockholders at any one time, is obviously to be no more than 
shal! be needed at that time; no more than shall be suffi- 
cient to redeem the Dill or bills then denranding payment. 
Admit that there may be other bills outstanding, yet they 
may never be presented for payment, and so may never 
require any property to be advanced on their account. And 
if presented afterwards, they will, equally with those pre- 
sented then, be within the rule and be entitled to call for an 
advance from the stockholders, sufficient for the payment of 
them. 

And so it is equally obvious that of this whgle amount, thus 
to be advanced by all the stockholders at any one time, the part to 
be advanced by any one stockholder, at that time, is to be to 
the whole so to be advanced by all, as his stock is to the stock 
ofall. He is to pay his part of every bill, as it comes forward 
for payment, and the other stockholders are to pay theirs. 
Thus the whole bill will be paid—thus all the bills to be paid 
will be paid. And this is the end the Legislature had in view. 

Will this interpretation of the charter work badly in prac- 
tice? I think not—but if it did, it being the one which to my 
mind so clearly results from the words and the context of the 
charter, I should, myself, have to stick to it. When the words 
and the context say one thing, and effects and consequences, 
(the understanding of “learned’’ Courts, or indeed aught else) 
say another, a Judge has to go by what the words and the con- 
text say. Hence, although a few decisions of other States 
were cited in the argument of this case, I have laid them en- 
tirely aside, as improper to influence my opinion. Upon a 
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question as to what is the meaning of an Act of the Legislature 
of Georgia, a decision from another jurisdiction can, at best, 
be only irrelevant—impertinent ; and this, even when after a 
resort to the words and context, there may remain some doubt 
as to what is the meaning. Of the cases thus cited, I took 
note of two, one in Wendell’s Rep. 24 vel. 478; the other in 
10 Metchalf’s Rep. 526. There may have been some others. 

But the practical effect of this interpretation will not be bad 
— it will be good. The rule it supplies will work easily, and 
will finish its work as it goes. Is there a bill to be redeemed ? 
Let it present itself to any stockholder and say, “sir as the 
quantity of your stock is to the quantity of all the stock, so is 
what you have to-pay me on this bill to what the other stock- 
holders have to pay me—therefore, pay it to me.” In a 
minute, the proportional quantity is found, and the stockhold- 
er has nothing to do but to pay it. Does he refuse? if so, on 
what ground? that he does not like the rule—does not under- 
stand the rule? Such do not appear to have been the objec- 
tions in this case. The stockholder, in this case, understood the 
rule—it was the one he insisted upon. But suppose the stock- 
holder puts his objection to paying, on other grounds, as for 
example, that there is nothing due by reason of the bills being 
void, (say) because issued without authority, or extinguished, 
or barred by the Statute of Limitations, is his refusal to pay to 
be set down as évidence that this rule works badly ? 

Let there be no obstacle to payment but this rule itself, and 
payment will go on as fast as it does in any case where payment 
has to be got out of different debtors. In every such case, it 
is necessary that creditor and debtor shall have a meeting— 
that the debt to be paid shall be presented for payment. So 
the bill-holder will, in like manner, have to be at the trouble to 
go round to the stockholders and present his billtoeach. And 
each will be, at least, as likely to pay as any other debtors are— 
for the costs of suit would become a terrible atid to such as 
might refuse to pay. 

And then, payment thus made to the bill-holder, would, at 
one blow, settle all rights. The bill-holder will have got only 
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what was his due. He will have got nothing as to which 
another bill-holder may say to him, divide with me. And the 
stockholder will have paid only what he owed. He will have 
paid no more than his share, and will therefore be in no con- 
dition to say to the other stockholders, contribute to me. Jus- 
tice, according to law, will have been completely done. The 
other rule, which allows any bill-holder to collect the whole of 
each of his bills out of any stockholder whose stock happens to 
be equal in value to the amount of the bills, is but the begin- 
ning of justice. It puts the bill-holder in a condition to be 
called upon by all the other bill-holders, for an apportionment 
of his collection among all; and thus to be left, in reality, no 
better off than if he had at first only taken from the stockhold- 
er such a proportion of each of his bills as that stockholder’s 
stock bore to the whole stock. It puts the stockholder in a 
condition to be allowed to call on all the other stockholders, to 
contribute to him the part of the bills, over and above kis share, 
which he has paid. Suppose some of the stockholders to be 
insolvent, and the solyent ones not liable for enough to redeem 
all the bills, and this rule.set to work to adjust rights, gene- 
rally, the rights of all concerned? ‘That the rule would give 
rise to more litigation than it would settle, seems to me appa- 
rent—litigation of the most tedious, expensive and difficult sort 
—litigation between bill-holder and stockholder, bill-holder 


-and bill-holder, stockholder and stockholder. And all, at last, 


when things should be worked out to their final results, only to 
give to each bill-holder his pro rata share of each stockholder’s 
individual property. In medicine, some remedies, it is said, 
put into the system three diseases for one they take out; but 
ought this to be the characteristic of any remedy in law? 
Again: this interpretation of mine makes the security for 
the ultimate redemption of the bills of the bank, expand and 
contract with the bills to be secured. No odds how much these 
bills may exceed the amount or value of. the stock, so they be 
bills lawfully issued, this interpretation makes the security ex- 
tend to every bill. For the ultimate redemption of every such 
bill, it makes the property of the stockholders liable. The rule 
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of the majority makes that property liable for the redemption 
of bills to an amount equal to the value of the capital stock, 
and for none beyond that amount. It is true thet that rule 
increases this security as much as possible, by arbitrarily count- 
ing the value of the stock at $100 a share. But to do this, it 
has, as I conceive, to put a forced meaning on the word value, 
and even then, the result is a security not sufficient to cover 
cases contemplated by the charter—those cases in which the 
amount of bills to be redeemed, exceeds the value of the stock, 
even when the stock is rated at $100 a share. 

This interpretation presents no opportunities to the stock- 
holder, to prefer one bill-holder to another—gives him no 
chance to discharge his liability, by taking up bills at their 
depreciated value—offers him no temptation, therefore, to use 
means to depreciate the value of the bills; in all which res- 
pects, also, it is in contrast with the rule of the majority of the 
Court. 

And these are my reasons for thinking this interpretation to 
be the true one. 

I had, therefore, to agree with the Court belew, and to disa- 
gree with this Court. 





No. 52.—Brices H. Movtrriz, et al. plaintiffs in error, vs. 
Rozert B. Suriry, defendant. B. H. Movuitrizvs. Joun 
NEAL. 


[1.] The 8th rule of the Act of Incorporation of the Commercial Bank of Ma- 
con provides, that the debts which the corporation shall at any time owe, 
shall not exceed three times the amount of the stock paid in, over and 
above the deposits in their vaults ; and that in case of excess, the directors 
under whose administration it shall happen, shall be liable for the same in 
their individual, natural and private capacities, in an action of debt to be 
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brought against them or any of them, their or any of their heirs, exegutors or 
administrators, in any Court of record in the United States, having compe- 
tent jurisdiction of the subject, by any creditor of the corporation; and 
may be prosecuted to judgment and execution, any condition, or covenant, 
Or agreement to the contrary, notwithstanding : Held, that an action 
brought, uhder this rule, against certain directors who were guilty of an 
over-issue, did not abate by the expiration of the charter, by its own limi- 
tation, elon the pendency and before the termination of the suit: Held, 
further, that a creditor of the corporation, is entitled to recover only the 
‘amount of his debt or demand, and not the entire excess, in solido. 


Debt, in Bibb Superior Court. Tried before Judge PoweEnrs, 
November Term, 1854. 


This -was an action brought to January’ Term, 1848, by 
Robert B. Smiley, against Briggs H. Moultrie, Charles Camp- 
bell, William B. Johnston and Thaddeus G. Holt. The decla- 
ration set out, that the defendants, on the 29th of Sept. 
1847, were the directors, and the sole directors, of the Com- 


“nonditk Bank of Macon; that at that date, and from thence 


¢ isly, up to the time of bringing this suit, the indebted- 


- ness-6f shid bank exceeded three times the amount of the cap- 


ital stock paid in, over and above the amount of moneys actual- 
ly deposited in their vaults for safe-keeping; that said excess 
of indebtedness occurred during the administration of defend- 
ants, who have been, since that time, and still are, the directors 
as aforesaid; that the plaintiff, on said 29th Sept. 1847, was 
bona fide holder of certain bills of said bank, on which he ob- 
tained judgments against the bank, in a Justice’s Court, on the 
18th Nov. 1847, which he still holds unsatisfied. 

The declaration further stated, that the aforesaid excess of 
indebtedness was, at the time it was created, and is, and has 
been continuously, over 300 dollars, and that returns of nulla 
bona as to said bank, had been regularly entered on his fi. fas. 
by the proper officer. Wherefore, he sought to hold the de- 
fendants personally liable for said debt, by virtue of the Statute 
incorporating said bank. 

The 8th rule of the Act of Incorporation of the Commer- 
cial Bank of Macon is as follows : 
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“‘'The total amount of debts which the said corporation shall, 
at any time owe, whether by bond, bill, note, or other contract, 
shall not exceed three times the amount of their stock paid in, 
over and above the amount of moneys actually deposited in 
their vaults for safe keeping. Incase of excess the directors, 
under whose administration it shall happen, shall be liable. for 
the same in their individual, natural, and private capacities; 
and an action of debt may, in such case, be brought against them 
or any of them, or any of their heirs, executors or administra- 
tors, in any Court of record in the United States having com- 
petent jurisdiction, or either of them, by any creditor or cre- 
ditors of the said corporation, and may be prosecuted to judg- 
ment and execution, any condition, covenant or agreement to 
the contrary notwithstanding. But this shall not exempt. 
the said corporation, or the lands, tenements, goods and chattels 
of the same, from being also liable for, and chargeable with 
such excess, and such of the said directors, who may have been 
absent when the said excess was contracted or created, or who 
may have dissented from the resolution or act whereby the 
same was so contracted or created, shall be liable as other di- 
rectors for said excess. But such directors may be entitled to 
recover out of the directors assenting to such excess, by action 
of debt or on the case, the amount which they may have been 
compelled to pay’. 

The defendant filed plea of the general issue, and at May 
Term, 1852, he, by leave of the Court, filed the additional 
plea, that since the last continuance, to wit: on the Ist day 
of January, 1852, the time limited by the Act of Incorporation 
of the Commercial Bank of Macon, for the corporate existence 
of the same, terminated and expired, whereby the said corpor- 
ation became extinct, and all debts and liabilities due to or from 
the said corporation became extinct also. 

At November Term 1858, the cause being for trial and the 
Jury impannelled to try the same, plaintiff moved the Court to 
strike out the pleas of defendants, except the general issue, 
which motion was sustained and said plea ordered by the Court 
to be stricken out; which decision is alleged as error. 
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Plaintiff's Counsel then read in evidence the cighth rule of 
the charter of the Commercial Bank, and then offered in evi- 
dence the sx Justice’s Court fi. fas. vs. the Commercial Bank, 
specified in his said declaration; to the admission of which, 
Counsel for the defendants then and there objected, on the 
ground that the executions were no evidence of debt, but the 
judgment or bank bills must be produced; which objections 
were overruled by the Court, and said executions read in evi- 
dence, and Counsel for the defendants then and there excepted. 
And Counsel for the defendants further objected to the admis- 
sion of said executions in evidence, because the suit should have 
been for the entire excess contemplated in the charter of the 
bank zn solido, Counsel for the defendants admitting there was 
an excess of more than $1.000 of issue by the bank, as charged 
in the declaration, and up to the time of the commencement of 
the suit; and that the defendants were directors as charged. 

Plaintiff closed, and defendants offering no evidence, the 
Court charged the Jury, that ifthey believed, from the evidence, 
that the defendants were directors, and that there was an exces- 
sive issue above plaintiff’s demand, and above any prior pay- 
ment or judgment for excess, they must find a verdict for the 
plaintiff for the amount of his demand, as proven, for principal 
debt, with legal interest thereon from the commencement of the 
suit, and ten per cent. damages; to which charge Counsel for 
the defendants excepted, and the Jury returned a verdict for 
the plaintiff for One Hundred and Eighty-nine Dollars and 
Eighty-three Cents principal, with interest from 7th December, 
1848. Defendants assign as error : 

First. That the Court erred in sustaining the motion to strike 
defendant’s pleas, as stated, on the ground that the charter of 
the bank expired before the suit was determined, and in order- 
ing said plea to be stricken. 

Second. That the Court erred in admitting in evidence the 
executions vs. the Commercial Bank, and in over-ruling the ob- 
jection of Counsel to their admission, on the grounds that they 
were entitled to the judgments, and that the fi. fas. alone are 
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an € evilbetabs of debt, ail Masnsiie the suit should have Ween 
for the excess as stated in the charter. 

3d. The Court erred in charging the Jury to find for the 
plaintiff the amount of his demand, as proven, for pvincipal 
debt, with legal interest thereon, from the commencement of 
the suit and the ten per cent. damages. 


Toomss, NispeT and Jones, for plaintiffs in error. 
RUTHEREORD; WHITTLE, for defendant. 


The Court not being unanimous, the opinions of the Judges 
were delivered seriatim. 


By the Court.—Lumpxtn, J. delivering the opinion. 


[1.] As Counsel have addressed themselves almost excla- 
sively to a single point in this case; and as it is the only one 
respecting which there is any contrariety of opinion between 
the members of the Court, I shall give to it the whole of iny 
attention. It isthis: Did the action of debt, brought against 
the directors, under the 8th rule of the Act of Incorporation of 
the Commercial Bank of Macon, abate by the expiration of the 
Charter, during the pendency, and before the termination of 
the suit ? 

The important consequences which must necessarily fiow 
from any decision made,in this cause and other circumstances 
attending it, have induced me to re-examine, with more than 
ordinary care, the points heretofore decided by this Court, so 
far as they are again involved in the present issue ; as wel! as 
the arguments and authorities relied upon to controvert them 

With many, nay most of the propositions maintained by the 
Jearned and distinguished Counsel for the plaintiffs in error, T 
entirely concur. 

I admit that all private charters are contracts—that it is the 
acceptance, express or implied, by the corporators, that gives 
force and validity to the Charter—that no one can be made a 
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corporator, without, much less against, his consent—that all 
contracts are supposed to be made in reference to the existing 
laws of the place where they are executed—and that these laws, 
when contracts are made, are incorporated with and form parts 
of them—that the charter of the Commercial Bank of Macon 
was a contract between the people of the State, through the 
Legislature on the one part, and the stockholders on the other 
—that the franchise granted, was the consideration for the ob- 
ligations assumed—that the inhabitants of a municipal corpo- 
ration are individually liable for the debts of the corporation— 
and that they are, nevertheless, saved by its dissolution. These, 
and numerous other positions, stated and enforced with singular 
ability during this discussion, receive my hearty assent and 
approbation. 

Moreover, I agree that the elementary writers, both in Eng- 
land and in the United States, do every where assert distinctly, 
that the debts due to and from a corporation, are extinguished 
by its dissolution, unless,prevented by the terms of the charter 
itself, or by aliunde legislation; and that in the Courts of both 
countries, this doctrine may now be considered too well settled 
to be overthrown or shaken, and so totally extinguished that 
the members of the corporation cannot recover or be charged 
with them, in their natural capacities. 

I deem it advisable to examine, at the outset, somewhat 
minutely, into the origin of this Common Law rule, not for the 
purpose of questioning its legality, but in order to restrict it in 
its application to the reason in which it is founded. For ces- 
sante ratione legis, cessat ipsalex. And I feel fully warranted 
in this course, inasmuch as the rule itself has been justly charac- 
terized, by the most enlightened tribunals, as odious and iniqui- 
tous. Said Mr. Justice Clayton, in delivering the opinion of 
the Supreme Court of. Mississippi, in Vevitt vs. Bank of Port 
Gibson, (6 S. § M. 513): “The almost universal prevalence 
of Statutes, in some shape or other, in the States of this Union, 
to guard against the consequences of dissolution, proves that 
they have their foundation deeply imbedded in an innate sense 
of justice. And the condemnation of the Common Law rule, 
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by-such-men‘as Kent, Gaston, Tucker, and: many others such | 
as they, shows thet it is:in utter hostility to the spirit of ‘this - 
age. It:belongs to:the period when men, who could not pay 
their debts; were imprisoned for life; and when the estates of — 
eviminals were confiscated to the government; and ‘it should be 
consigned ‘to the same tomb with these antiquated barbarisms.” © 

In support of the rule, Judge Blackstone, in his Commenta- 
ries, (1 volume, 484) quotes the case of Edmunds vs. Brown and 
Sillard (1 Levinz, 237.) Mr. Barlow, the author of the text . 
of the treatise on Equity, commonly called by Mr. Fonblanque’s : 
name, because he attached to .it his-valuable notes, states the 
same principle in nearly the same language, and cites the same 
case from Leving, and nother, (1 Fonbl. Hq. 297.) 

Now I em aware of the high authority.of Sir Cresswell Le- 
vinz, asa Reporter.. He not only had the commendation of © 
Lords Mansfield and Kenyon, itself the highest praise, but per- 
haps a still more satisfactory evidence of the value of his re- - 
ports is shown, by the demand for three ‘editions ; and them — 
frequent citation at the Bar and elsewhere. Besides, he report- 
ed the decisions of that ablest of Judges and most upright of © 
men, Sir Matthew Hale, who presided in the Courts of West- - 
minster Hall at the close of the 17th and the beginning of the - 
18th centuries. Could I find the ‘doctrine then broadly assert- - 
ed in Levinz, I should be dumb—I should open not my mouth. 
But I must say, that no principle of equal ee ever rest- - 
ed on so frail ‘a foundation. 

What was the case of Hdmunds vs. Broun and Sillard? It: 
was an action of debt on an obligation of £500. The defend- 
ants pleaded non est factum; and on the evidence, it appeared 
that the defendants were two of the prmcipal members of the 
Company of Woodmongers, then ‘lately dissolved; and that. 
the money was borrowed in the name of the company, and the - 
obligation sealed in the mame of the company, and with their ’ 
seal. fhe défendants, as was usual, put their names to the - 
obligation. But the obligation was “novertnt wniverst per 
presentes nos magistrum et gurdianos,” ge. del company de- 
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Woodmongers ‘tenert, fe:; and:the. obligation was endorsed 
eis yiRtreteigyeantsanies ‘and. attested.) ta 
‘The company: being-dissolved; the action-was brought against 
the defendants; intending, to charge them m,their private capa+ 
cities. ‘But‘is,was-ruled that on the above' state of - ann aw 
‘Could not be.’ On which the plaintiff-was. nen-suited. 
-« Tt is needless to suggest, by way of commentary,: arti will 
‘readily occur to: every legal :mind+that ‘in-an action of debt 
-on-the bond, on the plea of 1ton est factwm, this result was in- 
evitable. : The -évidence shawed that the corporation executed 
‘the bond, and not the individaal members who sealed the obli+ 
gation in the name.of the:company, adding also their own sig- 
natures, There’ wasno. pretence for charging:the individual 
anénibers at law, upon the. contract, if they had authorityto‘ex- _ 
‘ecute the obligation in behalf of the: cerporation, although with+ 
-out such, authority they might have rendered themselves liable 
as upon their own'contract. -And-yet;:this isthe case cited by 
Judge Blackstone, Mr.: Fonblangue,.and most of the elementa- 
ry writers, English and American; as the‘ leading,’ if not the 
‘only authority, that :on'the ‘dissolution .of a corpdration,: its 
debts are extinguished, and that for their recovery, ‘there is-no 
remedy at Law or in Equity ; and for the addendum or amplifix 
cation of the'doctrine by Chancellor Kent, that ‘neither the 
stockholders nor directors or trustees of the corporation, can 
recover the corporate debts or be charged with them. in their 
natural capacity,” see 2 vol. Com. dthiedit. 307. The ease 
tin Levinz, it is quite clear, involves no sueh principle. . 
Judge Story has been eritieized with no little asperity in the 








«course of the argument, for having stated that upon the -disso- 


lution of a corporation its contracts are not thereby. extinguish- 
~ed: but the ereditors may enforce their claims against any 
~property belonging to the corporation, which had not passed 
into the hands. of a dona fide purchaser. (2 Hq. Jur. 688, 
'§1252.) And for relying on Mumma vs. Phe Potomac Com- 
‘pany (8 Peters 281) as authority for his doctrine. 

- In all frankness, I must say our cis-Atlantic commentator 


‘is far better sustained by the case in Peters, for the dictum in 
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his Equity Jurisprudence—a dictum pregnant with the purest 
équity, than is his great trans-Atlantic predecessor, in prescri- 
bing the rule which he has in relation to defunct corporations, 
upon the precedent in Levinz. \ 

Judge Blackstone was more fortunate, when he planted 
himself upon the Civil Law, as the foundation of this doctrine. 
After stating the rule he adds, “agreeable to that maxim of 
the Civil Law—si quid universitati debetur, singulis non debe- 
tur; nec quod debet universitas, singuli debent, (1 Black. Com. 
484,) citing Ff. (thatis, the Digest or Pandects, for these two 
are convertible terms,) 38, 4, 7, viz: that which is dué to a,cor- 
poration at large and collectively, is not due.to the particular 
members of such corporation, and cannot be recovered by them: 
in their separate capacities; so, the particular members there- 
of may not be sued for the debts of such corporation, collect- 
ively. 

This maxim, which stands detached in the wide text, 
(page 105,) and is no where else to be found in the corpus jue 
ris cwvilis or body of the Roman Law, is attributed to Ulpian, 
who was a member of the Imperial Council under Alexander 
Severus; the authority of his legal opinions, together with 
those of Papinian, Paulus, Gaius and Modestus, were cone 
firmed by a decree of the Emperor Valentinian LIZ, and 
were alone permitted to. be cited in the Courts of Justice. The 
opinion of the majority of the five were to govern; and in case 
of disagreement, the opinion of Papinian was to be preferred. 
He, says.»Heneccius, in his History of the Ancient. Roman 
Jurisprudence, was every where called, Juris asylum, et doe- 
trine legalis thesaurus. Enviable distinction ! 

Mr. Phillimore, in the preface to his late Commentaries 
upon International Law, states it as a remarkable fact, that 
from the reign of Claudius to that of Honorius, a period of about 
360 years, England was governed by the Civil Law; and her 
judgment seats were filled bysome of the most eminent of those- 
lawyers, whose opinions were afterwards incorporated into the 
Justinian Compilations. And among these were Papinian, 
Paulus and Ulpian. Occasionally, too, Mr. Phillimore adds. 
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some maxims of the Roman Law, admitted either from their 
iffttinsic merit or through the influence of the Clergy, enriched 
thé then meagre system of the English Law. 

Thus, then, we trace this maxim to Judge Ulpian of the 
British Bench. Whether the maxim which has caused this 
digression be one of those which was incorporated into the 
law, from its “intrinsic merit”, I will not undertake to say. 
Tt may furnish, at any rate, a sufficient explanation why the 
eorporators could not be made individually liable in an action 
of debt or any other action, at Law, upon the contracts of the 
corporation ; at least, under the technical rules of pleading, as 
they formerly stood. | 

With a single remark, I will dismiss this branch of the in- 
vestigation. It will be perceived that the ground now urged 
with so much earnestness, for the maintenance of this ancient 
rule of the Common Law, had nothing to do in its establish- 
ment, namely: the hardship-and injustice of making the cor- 
perators liable, in their natural capucity, to creditors, after 
they had lost the power of collecting their debts. Neither the 
decision in Levinz nor the maxim of the Civil Law, allude to 
any such motive. Both rest upon principles quite different, 
and purely technical. 

I next propose to analyze the rule itself, and to consider its 
several parts, with a view to a clearer comprehension of its 
true import and extent. 

And Ist. As to lands and tenements. Upon the dissolution 
of the corporation, these revert to the person, or his heirs, who 
granted them. This doctrine is laid down as law in Rolle’s 
Abridgment, (London Edition,) 1668, p. 816. And the rea- 
son assigned is, that in case of a body politic or incorporate, 
the fee simple vested in their politic or incorporate capacity, 
ereated by the policy of man; and therefore, the law doth an- 
nex a condition, 2 Law, to every such gift or grant, that if 
such body politic or incorporate be dissolved, that the donor 
or grantor shall re-enter, for that the cause of the gift or the 
grant faileth. (1 Co. Litt. by Thomas, 196.) The grant. is 
only during the life of the corporation, which may endure for- 
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ever; but when that life is determined by dissolution, the 
grantor takes it back by reversion, as in case of every other 
grant for life. 

There is but little in the Books that contradicts or questions 
this doctrine; and the cases that look a different way, main- 
tain that the lands would escheat. They will be found co]- 
lected in 1 Vol. of Co. Litt. by Thomas, 195, note 7. This 
branch of the rule may haye but little, if any thing to do with 
the present question. It may become a matter of some interest, 
upon the expiration of our various. rail-road charters, should 
that contingency ever arise. It ought, and I apprehend will 
be, provided for by legislation in the meantime. 

2dly. As to what becomes of the goods and chattels. * It js 
a little remarkable, that the standard books, are almost silent 
upon this subject In the argument of the case of Calchegter 
vs. Seaber, (3 Burr. 1866,) it was alleged by Sir Fletcher 
Norton, and apparently acquiesced in by the Court, that the 
goods and chattels go to the Crown. Mr. Kyd, who has col- 
lected most of the cases on corporations, concludes his rem; 
on the effect of dissolution, in these words: “what becomes of 
the personal estate, ig perhaps nat decided; but. probably. it 
vests in the Crown”. (2 Ayd on Cor. 516.) 

3dly. As to the rights and credits of an aggregate corpora- 
tion, They are necessarily lost. Why? Because there is 
no one in existence who can claim or control them. ‘The arti- 
ficial person is dead and left no representative behind; lands 
and goods do not perish by the dissolution of the corporation. 
They have still a visible, tangible being, and may become the 
subject of possession or occupancy, by some body. Not so 
with debts. Why? ‘They cannot exist without an obligor 
and an obligee—a promissor and promissee—a payer and 
payee. And upon the death of either one of these necessary 
parties, without the possibility of a representative, the obliga- 
tion, or promise, or debt, is said to be extinguished. Or in 
other and more appropriate language, 7¢ abates; and for. the 
reason here assigned and for none other. And such is the lan- 
guage of all the Courts, when treating of this subject. 
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T propose to consider now the true meaning of the word ez- 
tinguished, when used in this connection. 

I am not ignorant of its etymological definition. Lord 
Coke, “the Hercules of the Law”, who has written so much, 
has furnished this also: ‘‘ Extinct”, he says, “‘ cometh of the 
verb extinguere, to destroy or cut off”. (Co. Litt. 1 vol. by 
Thomas, 464:) But the proper inquiry is, what is its legal 
signification, when applied to the debts, to and from a defunct 
corporation ? 

I have said, elsewhere, that the only idea intended to be 
conveyed was, that the debts were uncollectable, for want of 
proper parties to sue and be sued. Is this reason “ ¢magina- 
tive’, as it has heen'pronounced? If so, I am happy to know 
that I am not responsible for the fiction. Mr. Chief Justice 
Sharkey, in delivering the opinion of the Supreme Court of 
Mississippi, in the ease of the Commercial Bank of Natchez 
vs. Chambers et al. (8 S. ¢ M. 9,) says: “it was said im ar- 
gument, with much plausibility, that even without the inter- 
position of the Legislature, the debts due to and from the 
bank would have survived its dissolution. That these’ com- 
mercial corporations should be regarded as partnerships, and 
the fund or property owned by them—a trust fund, which 
Equity would appropriate to the payment’of their debts. The 

‘current of decisions seems to have fallen into a different chan- 
nel; and it may now be regarded as the settled doctrine, that 
on the dissolution of a banking corporation, the debts due to and 
from it are extinguished. Not by any implied condition in 
‘the contracts, but from necessity, because there is no person in 
whose favor, or against whom they can be enforced”. (p. 4T.) 

This ‘imaginative’ reason for the rule, then, seems to have 
impressed itself upon other Courts. Indeed, it was the reason 
assigned for the rule in the Bishop of Rochester's case, deci- 
ded in the 38th of Queen Elizabeth, the earliest reported case 
which I have found upon the subject, and has been recognized 
and repeated in all the subsequent ‘adjudications, from that 
day to this. +a , . 

It will not do, I apprehend, to make departure from our 
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own variable opinions, the measure of absurdity in others. 
This fiction is a “fixed fact”. At any rate, I shall adhere to 
it until some other and better reason is assigned as the: foun- 
dation of the rule. 

And notwithstanding some little verbal refinemhent, the 
learned Chief Justice who delivered the opinion of the Court 
in ‘Coulter et al. vs. Robertson, (2 Cush. R. 322-3,) arrives at 
the same conclusion with his distinguished predecessor, as to 
the reason of this rule. 

How wide is the difference in the meaning of the word extin- 
guishment, when applie ed to an obligation or debt which is irrecov- 
erably lost for the want of a remedy to enforee it, viz: proper 
parties to sue and be sued ; and an obligation or debt which 
has been discharged by performance or payment. 

Sed satius est petere fontes, quam sectare rivulos. 

With this conviction on my mind, I have searched with pain- 
ful laboriousness, and by the aid of experts, better versed than 
myself in translating unknown tongues and deciphering black- 
letter-lore, the fountain heads of the,law, in order, to satisfy 
myself as to the sense in which the term extinguishment i is to 
be understood, in connection with corporations ; I have exam- 
ined the Posthumous Publication of Brooke, “La Graunde 
Abridgment”, (London Edition, 1576,) which contains, as all 


subsequent compilations do, a chapter upon ‘“ Extinguish- | 


ment”. The author cites his cases from Fitzherbert’s Abridg- 
ment, and from the records of the Year Books to which he had 
access, and is admitted by Mr. 2ceves, Chancellor Kent and 
other annotators, to have reported them with great care and 
accuracy ; I have continued the search through Coke on Lit- 
tleton, (2d London Edition, 1629); through Rolle’s Abridg- 
ment, (London Edition, 1668); through Viner, (2d London 
Edition, 1791-94,) who makes Rolle’s Abridgment the basis 
of his, and who spent nearly fifty years upon his work—the 
most voluminous production of any single individual in the whole 
bibliography of the Common Law, and which Judge Story 
characterizes as “ vast Index of the Law”. And thus, pursu- 
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ing this tract, I have traveled down to the last. American edi- 
tion of Bacon’s Abridgment, by Bouvier. It will be found 
that these authors reiterate, pretty much, the same dicta, and 
cite the same cases in illustration of them. And the result of 
the whol¢ is, as deducible from these and all kindred and co- 
temporary sources, that the term extinguishment has, in the 
law, no fixed, uniform and universal meaning, but varies with 
the subject-matter to which it is applied. And that the words, 
merger, suspension and abatement, would, in many instances 
where eztinguishment is used, much more accurately and fe- 
licitously express the idea intended to be conveyed. In sup- 
port of this conclusion, F had selected numerous examples 
which I designed to have embodied in this opinion; but fear- 
ing that the benefit to be derived from this addition would not 
compensate for the inordinate length to which this opinion is 
likely to be extended, I have resolved to omit them; and in 
lieu thereof, I will confine what I have to say to the title, ex- 
tinguishment, in Bacon. And this I do the more willingly, as 
the author has introduced or referred to most that is worthy 
of being preserved from the preceding abridgments, as well as 
most other standard works upon this head of the law. At the 
close of the opinion of the Supreme Court of Delaware, in the 
case of the Commercial Bank against Lockwood, (2 Harring- 
ton, 1st case,) it is stated that at Common Law, if a creditor 
appoints his debtor his executor, the debt is extinguished ; 
and Bacon is cited as authority forthe doctrine. And thisrefer- 
ence is made to explain what is meant by the extinguishment of 
the debtsof adeadcorporation. It willbe found on p. 150, of the 
4th volume of the new edition. Why extinguished? “ For 
in this case,” says Bacon, “he cannot sue himself.’ And I 
would suggest, that when the debtor appoints his creditor his- 
executor, the debt may be said to be extinguished, in the same 
sense and for the same reason assigned by Bacon.. The his- 
tory of the rule, as to the appointment, by the creditor, of his 
debtor to be executor, operating as an extinguishment of the 
debt, is instructive and admonitory. Like the rule of the 
Common Law, relating to corporations, it stood, for its support, 
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upon the old authorities. (Co. Litt. 264, b.note1. Sir John 
Needham’s Case, 8 Rep. 136. Hobart,10. Cro. Car, 372.) 

By and by, the Courts begin to intimate, and very properly, 
that no sueh rule should ever have existed ; until finally, they 
have created so many exceptions to it, and leaned so far in re- 
stricting its generality, as almost amounts to its abrogation. 

And consequently, under the adjudications, both in England 
and in this country, the debt, now, is never considered as lost ; 
but the remedy, only, as gone; and the money due is consid- 
ered as assets in the hands of the executor. | 


In Simmons vs. Guthridge, (18 Ves. 262,) Lord Eldon said, 
“In every case of a decree against an executor, an interroga- 
tory ought to be put by the master, whether he is charged with 
being a debtor, as in Sadlier vs. Sir Stephen Lushington ; 
and is he a debtor to the estate or not; and if he is,.that debt 
is assets”. 

So, in the leading case of Hagleton § Coventry vs. Kings- 
ton, (8 Ves. 488,) the same learned Chancellor remayked : 
“The principle in this Court is, that where a suit is instituted 
for the administration of the effects of a testator, the executor, 
if a debtor to the estate, is bound to deal with himself exactly as 
he would with any other debtor. Therefore, if the money is 
out upon personal security; and much more, if there is no se- 
curity, as the Court would charge an executor for not calling 
it in; so, they would take it from him who is both executor and 
debtor, and place it with the Accountant General, till the pro- 
portion in the bulk of the property coming to him can be as- 
certained”’. 

By sifting this doctrine thoroughly, it will be found that the 
apparent confusion and contradiction to be met with respect- 
ing it, has been the result of not discriminating between the 
extinction of the thing itself, and the extinction of the action 
for its recovery. In the case of Woodward vs. Lord Darcy, 
(Plowden, 186,) as early as 4 and 5 Philip and Mary, the 
distinction was clearly taken, that by making the debtor exec- 
utor, “ notwithstanding the action for the duty was gone, and 
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it was a chose in action, yet the duty is not extinguished, but 
it shall be assets in the executor’s hands”. 

Thus we see how and why it is that debts are said to be ex- 
tinguished, by making debtors executors. Will it be pretend- 
ed that this mode of extinguishment, is similar in its nature to 
that which is effected by the payment of the debt? 

But let us return to Bacon for further illustrations of the 
meaning of extinguishment. 

“‘ When one, indebted to the estate of a lunatic by specialty, 
is appointed committee of his estate, and the specialty is trans- 
ferred to and received by him as a committee, the debt is extin- 
guished ; and the securities to his bond, as committee, are lia- 
ble for so much money received by him”. (4 Ba. Abr. 150— 
citing Joyner vs. Cooper, 2 Bailey’s R. 199, which fully sus- 
tains the text.) 

“ So, where the obligor marries the obligee, this is said to 
be an extinguishment of the debt; for by the intermarriage, 
they became one person, and cannot sue each other”. (Ib. 
Bacon.) 

This doctrine of extinguishment of debts, and the reason 
upon which it is founded, “ imaginative” though it may be, 
seem to be treated, every where, as — as cause and 
effect. 

The principle of ‘this last dictum is as old as the Year 
Books. It is thus stated by Brooke: “If aman makes a bond 
to a feme sole, and afterwards marries her and they are di- 
vorced, the woman shall have her action upon the bond. Ob- 
jected, that it was at one timé suspended. Sed per curiam. 
She shall have all her goods, the property in which can be 
known, and which have not been destroyed or sold during the 
coverture’: Citing 26 Hen.8,c.7. Brooke. Ex. § Sus. 314.) 

Thus, it will be perceived that Brooke and Bacon, use sus- 
pension and extinguishment, to signify the same thing—as 
convertible terms. In this instance, the former is obviously 
the more proper of the two. 

This gase shows further, that sobiddboteiading a debt may 
be eatinguished, in the sense in which this term is used in the 
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law as applicable to certain rights; that still, the obligation 
survives and may be enforced. 

In the late case of Shields vs. Yonge, PRE ic Bo $e. 
(15 Ga. R. 349,) my brother Bennie has very conclusively 
vindicated another term of the law, from a like misapprehen- 
sion. It is the word merger. In all the authorities upon 
Criminal Law, it is laid down, that if a felony is committed, 
the private injury is merged, or drowned, or swallowed up in 
the public wrong; whereas, my learned colleague shows con- 
clusively, that the private injury is merely susyended until the 
crime is prosecuted. At Common Law, a forfeiture of all that 
the offender had, following the felony, there was nothing left 
out of which reparation could be made. And in this sense, 
and in this only, was the right, itself, said to be Jost or cut off. 
And that if any thing can be found, out of which compensa- 
tion can be made, after the public injury is avenged, redress 
might be had. 

The two cases are, in principle, entirely parallel. 

I am here reminded of a familiar analogy, drawn by the 
senior Counsel in this case, in support of his understanding of 
the doctrine of extinguishment. It is somewhat out of the line 
of investigation I had arranged for myself; nevertheless, I 
will take notice of it herg, Jest it should escape me. 

He says that the rule which he seeks to have applied to dis- 

solved corporations is not new in the law. That when a man 
marries, he takes his wife and her property with the burden of 
her debts. In other words, the law raises an implied promise 
to pay all her debts. And for this promise, considers the mar- 
riage a sufficient consideration. ‘That the property adds no- 
thing to the consideration, for he is equally liable, if she have 
no property. But how long does this promise and liability 
continue ? during the time the marriage, which was the consid- 
eration, lasts and no longer. If the creditor of the wife, dum 
sola, neglects to collect his debt during the coverture, the debt 
is lost. He cannot collect it of the husband if he survives: nor 
can he collect it of his representative if she survive him. 
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And more than that, if she carry to him a large property, 
he has it all; and by her death, it is freed of the burden of her 
debts, which the marriage had imposed. 

Now the inference is, that when the franchise is lost by the 
expiration of the charter, and there being no personal liability 
imposed on the directors at Common Law, it necessarily can 
only arise under the charter, and formed a part of the contract ; 
and that being an entirety, and the liability not having been 
enforced during the existence of the bank, the 8th fundamental 
rule under which the action was commenced, must abide the 
fate of the rest of the charter, and perish with it, unless there 
had been some stipulation inserted that this clause should out- 
live the residue, and that the directors should remain individu- 
ally responsible, after the demise of the corporation. 

The strict rule of law resulting from the contract of marriage, 
is correctly stated, with some qualifications. It isa strict rule 
of the law which casts upon the husband, during coverture, all 
the obligations of the wife; and by the same strict rule of law, 
he is discharged after the coverture ceases, by the death of the 
wife; and asa set-off against the hardship, that the husband 
shall be answerable for the debts of the wife, when he receives 
nothing from her, a husband may receive with the wife an es- 
tate worth a million, yet if hé happens not to be sued during 
the coverture, he is not liable. The latter is viewed as a re- 
compense for the hazard he runs in marrying. 

It is copceded that the law is thus written, and that it is 
competent for the Legislature, alone, to alter it. Neither 
Courts of Law or Equity can disturb it. 

But there are some qualifications of this rule, which it will 
become important to notice, as will be discovered during the 
progress of this opinion. The husband is liable, not as the 
debtor, but as husband. Itis still the debt of the wife, and if 
she survive him, she continues personally liable for it. And 
this is not all—not only do the choses in action, which belong- 
ed to the wife, dum sola, and which were not reduced to posses- 
sion during the coverture, survive to her upon the death of the 
husband: but if, at her death, she leave behind her any choses: 














DECATUR, AUGUST TERM, 1854. 807 


Moultrie et aJ..vs. Smiley and Neal. 








in action, these, although they belong to the husband as her 
representative, are, nevertheless, to be considered as assets, in 
respect of which he will be chargeable with her debts. (Fitz- 
herbert, 121. 3 P. Wms. 409. Cas. Tem. Tal. 173.) 

I propose now to review the cases relied on in the argument, 
and which it is insisted by Counsel, are in contradiction to the 
idea that extinguishment, as used in the Common Law rule, re- 
specting defunct corporations, results from the disability to sue 
and be sued. 

Some of these authorities are not new. They were employ- 
ed before the Courts of Mississippi, where these bank questions 
have undergone a more thorough discussion than any where 
else. To my mind, they are perfectly reconcilable with the 
position which, I occupy. . | 

What was the case of the Commercial Bank vs. Lockwood's 
Administrator, (2 Harrington’s Delaware Rep. 1.) This 
bank charter was obtained in 1812, and was to continue till 
September, 1822. In February, 1822, its charter was extend- 
ed till March, 1824. In January, 1824, it was extended 
till March, 1827; and in January, 1827, to March, 1830; 
and it was declared that it should continue until that time, and 
no longer. March 1830 passed without any further extension 
of the charter, when the corporation became, of course, dissol- 
ved. And in this condition it remained, till March, 1832, 
when the Legislature passed an Act to revive the defunct bank, 
and to re-invest it “with all the rights, powers and privileges 
it-theretofore had”. The bank, subsequent to this period, at- 
tempted to revive, by secre facias, a judgment obtained against 
Lockwood in 1827. But the Court held that it was not the in- 
tention of the Legislature to revive the debts due to and from 
the Bank. ‘And the Court, with a good deal of parade”, 
says Judge Clayton, in Nevitt vs. Bank of Port Gibson, “go 
on to say, that if such had been the intention of the Legisla- 
ture, it would have been unconstitutional.” 

Whether, when a corporation is once dissolved, it cannot, by 
a subsequent special! law, be revived so as to revive the debts 
due to and from it, is a mooted point. The weight of author- 
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ity, I grant, is in favor of the negative ‘of this proposition. 
But [am inclined to think, that upon principle, this power can 
be maintained. Bishop of Rochester's case, and Ldmonds vs. 
Brown and Sillard, already noticed, and indeed, so far as my 
researches have extended, the earlier cases are that way. And 
if Colchester vs. Seaber, decided unanimously by the King’s 
Bench, with Lord Mansfield at its head, in 1766, about the 
period of our Adopting Statute, de Jaw, such would seem to be 
the law of this State, however this case and the doctrine which 
it holds, miay have been questioned or over-ruled elsewhere. 

The facts stated in this case, show that the bond sued on was 
given to 4 corporation consisting of three parts: That one of 
these vital, integral parts had become extinct, so that the cor- 
poration could not, by any power of its own, under its charter 
or constitution, be re-animated. And this, in point of law, 
amounts to a dissolution. (Grant on Corporations, top p. 314.) 
But the Court held, that notwithstanding the corporation had 
been disabled from acting from 1740 to 1763, and was without 
the power of self-renewal, still, that by the grant and accept- 
ance of the new charter, the old corporation was revived, so as 
‘to collect the debt. (3 Burrow’s R. 281.) 

It is admitted that natural and artificial persons stand upon 
the same footing in this respect; and that if a natural person. 
dies without the possibility of a legal representative, in being or 
expectancy, the debts due to and from’him would be as totally 
extinguished as those of a dead corporation. Suppose, that on 
the death of a natural, as well as of an artificial person, all 
debts due by that natural person were declared, by law, to be 
extinguished; and that by a miracle, as was the case with 
Lazarus, the deceased debtor and creditor was re-animated— 
what would become of the liabilities to and from the temporary 
decedent ? would they not be resuscitated, notwithstanding the 
vital spark had been quenched for three days, and corruption 
had already commenced its work? So it is with an artificial 
person. Their rights and credits are extinguished by dissolu- 
tion. They fall, necessarily, from the lifeless hands which are 
no longer able to grasp them. Still, it would seem to be com- 
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petent for the omnipotence of the Legislature to breathe into 
the corporation corpse the breath of life, and restore it to its 
legal existence. At any Yate, I concur fully with the Supreme 
Court of Pennsylvania, in the case of Bleakney and another vs. 
The Farmer’s and Mechanie’s Bank af Greencastle (17 Serg. 
and Rawle 64), that such an Act of the Legislature “ would work 
no injustice, infringe no man’s rights, and impair no contract.” 

But this pomt, however grave in itself, has no bearing upon 
the question before the Court; and I have glanced at it, out of 
respect to the learned Counsel who have adduced the precedent 
from Delaware, where it was determined. I will endeavor to 
dispose of the remaining cases more briefly. 

The point decided in Butler vs. Palmer (1 Hill’s N. Y. Rep. 
324) was simply this: That it is competent for the Legisla- 
ture to pass an Act, limiting the time within which a mortgage 
lien might be redeemed; and that the right was gone, unless 
enforced within the time limited; and that all inchoate rights 
derived under the law, became extinct by its repeal or expira- 
tion. Had the Statuté of New York attempted to take away 
the existing right of redemption, absolutely, or incumbered it 
with conditions that would have rendered it useless; or had the 
rights, acquired under the existing law, have been’perfected far 
enough to’ stand independent of the ‘Act, and the effort had 
been made by the Legislature to interfere with them, the Courts 
would not have felt themselves bound to give it effect. Bron- 
son vs. Kingie et al. (1 Howard's 8. C. Rep. 320) and Me- 
Cracken vs. Hayward, (2 Ibid 608) establish these principles. 

Coulter et al. vs. Robertson (2 Cushman’s Rep. 821) is an- 
other authority relied on with emphasis, by one of the learned 
Cotnsel who have argued this cause. There, a trustee of a 
dissolved bank was appointed by Statute to collect funds suffi- 
cient to pay all the debts of said bank; when that was done, 
the Court held that his office was performed; and that his 
rights and powers as trustee were at an end; and that he could 
not collect for the purpose of distribution among the stockhold- 
ers: and that any debtor might defend himself, successfully, 
against a suit at the instance of the trustee, by pleading and 
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proving that the whole of the indebtedness of the dissolved 
bank had been discharged. 

I am content that this decision shall stand for as much as 
it is worth, without note or comment. 

In Paschall vs. Whitsett, (11 Ala. Rep. N. 8. 472,) it was 
held that the stockholder of a corporation was not liable to the 
process of garnishment, under the Act of 1841, of the State of 
Alabama, at the suit of its creditor, after the dissolution of the 
corperate body. By that Act, the plaintiff, in ajadgment against 
a corporation, “‘is entitled to the rights and benefits of all the 
laws nowin force, regulating the issuance of garnishments”. And 
again, upon an affidavit being made as directed, a garnishment 
is‘required to issue, summoning the “‘ garnishee to answer what he 
is indebted as stockholder or otherwise”. Further, “ the stock- 
holders of any incorporated company shall be liable, respect- 
ively, to the creditors of such company, for the amount of 
stock subscribed by them and unpaid, in character of debtors 
- to such corporations; and such liability may be enforced by 
garnishment,” &c. (Clay’s Digest, 260-1.) 

The point of the decision under the Statute was, that no one 
could be said to be the debtor of a corporation after dissolu- 
lution; and that the process of garnishment would not lie, 
where:there was no subsisting indebtedness, at the time. 

The case of Lindell vs. Benton § Kennedy, (6 Missouri R. 
364,) is a direct authority to the contrary. It was there heid 
that if a garnishment issued by the creditor of a bank against 
its debtor, be served, such debtor is bound to answer, notwith- 
standing the expiration of the charter before judgment on the 
garnishment. 

While Mr. Justice Thacher, (than whom no Judge has been 
more strenuous in enforcing the Common Law rule, in all its 
stringency,) in his dissenting opinion on the re-argument of 
Nevitt vs. Bank of Port Gibson, does not controvert this de- 
cision, he puts it upon the peculiar phraseology of the Statute 
of Missouri, which provides, that “‘from the time of serving 
process of garnishment, all moneys and effects due and owing, 
payable or belonging to such corporation, shall-be bound until 
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the judgment against the corporation is satisfied”. (Di- 
gest of 1835, p. 126.) Under this Act, he considered this a case 
of judicial assignment of property and credits belonging to the 
bank, which assignment, by service of the garnishment, took 
place prior to the dissolution. 

I believe it is not denied but that choses in action, salting 
by a corporation, may be 1ecovered by the assignee, notwith- 
standing the dissolution of the corporation. (Zhe Bank of 
Alexandria vs. Patton and others, 1 Robinson’s Va. Rep. 
499. May et al. vs. The State Bank of N. Carolina, 2 Ib. 
56.) Whether the same effect will be given to an assignment, 
by operation of law, 1 am not prepared to say. 

But according to the application of the Common Law rule, 
as now contended for and as adjudicated in Alabama, in W hit- 
seti’s case, what signified it that Lindell was the judgment 
creditor of the bank, and the garnisher of Benton and Kenne- 
dy, who were the debtors of the bank before the charter ex- 
pired? There being no corporation in existence, at the time 
when the defendants were called on to answer, the ground ta- 
ken is, that no such right had vested in the creditor as would 
not be extinguished by the expiration—by hmitation of the 
charter. i 

I would invite attention to the fact, that the Court in Mis- 
souri refused the motion to discharge the garnishees, on the 
ground that the garnishment was not a suit between the bank 
and the garnishees, the interest of the bank having been vested 
by virtue of the Statute, previous to the expiration of its char- 
ter, in Lindell, the plaintiff in garnishment. How vested will 
be seen by the terms of the Act which I have quoted. 

W hite vs. Campbell et al. (6 Humphries’ R. 38,) is another 
case relied on by Counsel for the plaintiffs in error, and affords 
a striking illustration of the enlarged statement of the Com- 
mon Law rule, by Chancellor Kent, that the debts due to and 
from a corporation civiliter mortuus, are so totally extinguished 
that neither the stockholders, nor the directors or trustees of 
the corporation, can recover these debts or be charged with 
them. 
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On the 19th of January, 1844, Campbell executed his note 
for the sum of $3400 tothe president, directors and company 
of the Bank of the State of Tennessee ; to secure the payment 
ef which, he, on the same day, executed a deed of conveyance, 
in trust, to the premises in controversy, to one Cummings. 
On the 19th of February, 1844, White obtained a judgment 
in the Circuit Court of Knox County, against Campbell, for 
the sum of $2500, and cost of suit; upon which, execution 
was issued and levied upon the real estate contained in the 
deed of trust. The charter of the incorporation of the presi- 
dént, directors and company of the Bank of the State of Ten- 
nessee expired on the 20th day of November, 1841, and White 
filed his bill to have the deed of trust set aside. 

- Turley, J. delivering the opinion of the Court says: “that 
the Bank of the State of Tennessee was not in existence, at 
the time the note and deed of trust were executed, is not and 
cannot be controverted. The necessary consequence is, that 
both the note and deed of trust, are inoperative and yoid: the 
one for want of a payee and the other for the want of a cestuz 
que trust’. And citing the rule as laid down by Chancellor 
Kent, the learned Judge adds: “these principles would pre- 
vent a recovery of the debt intended to be secured by the deed 
of trust, even if it had been executed before the expiration of 
the charter—a fortiori will, it having.been contracted after.” 

The Supreme Court of Tennessee understand the rule, with 
its apparent extension, precisely as we do. Indeed, it can ad- 
mit of but one construction. 

Chancellor Kent did not intend to innovate upon the rule, 
as laid down by Judge Blackstone. He simply meant to say, 
that upon dissolution, corporate rights and liabilities cannot be 
saved or enforced, by or through the intervention of any of 
those intermediate agencies who stand in the place of the cor- 
poration. nacre 

Fox vs. Horah, (1 Iredell’s Eq. R. 358,) is the only remain- 
ing authority which I shall notice. It is one which has been 
reviewed in the Mississippi Bank cases, and repeatedly pressed, 
with unabated confidence, upon the consideration of this Court. 
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In the first place, the Court repeat the rule as found in all 
the elementary writers, that upon the dissolution of a corpora- 
tion, unless the Legislature has otherwise directed, its real es- 
tate, undisposed of, reverts to the donor or grantor; the per- 
sonal property, as having no owner, goes to the State for the 
benefit of the public; and the choses in action, such as debts, 
&c. hecome extinct, “because there is then no one to demand 
the money.” 

The Legislature of North Carolina had, in the Revised Sta- 
tutes of 1831, incorporated a provision, directing what pro- 
ceedings should be had against corporations, in certain cases: 
but the Court held that the Statute did not apply to cases 
where the corporation expired by the limitation of its charter, 
which was the case with the State Bank, at the Salisbury 
Branch of which Fox’s indebtedness was contracted. 

The Court further decided, that the note sued on being pay- 
able to the cashier of the bank as trustee, for the use and ben- 
efit of the bank, by whom it was discounted, gave him the le- 
gal title, so as to entitle him to recover it at Law; yet, that 
in Equity, the bank having the sole right to the money, the 
right to sue became extinct, by the expiration of the charter, 
before the moncy was collected. 

I propose to make a pretty full analysis of this case, not 
only on account of the importance attached to it by Counsel, 
but also because I entertain a profound respect for the distin- 
guished Jurist who delivered the opinion. No man, who has 
presided in the Ameriean Courts, with a solitary exception, 
perhaps, enjoyed a higher reputation while living, or has left 
a brighter name to go down, on the page of professional his- 
tory, to posterity. To him may, with propriety, be applied the 
beautiful compliment paid by Cambden to Edmund Plowden: 
Ut in juris Anglicani scientia, de qua seriptis bene meruit 
facile princeps ; ita vite integritate inter homines suce profes- 
sionis nulli secundus. 

Judge Gaston admits that the questions involved, were not 
free from difficuliy ; and that they were then, (1841!) for the- 
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Jerst time; presented for judicial decision. Oertain it was, he 
said, that neither the researches of the Court nor those of the 
bar, had furnished any adjudications which had a direct bear- 
tng upon the points. ‘Hence, he resorted to elementary prin- 
ciples to fix and apply the true doctrine to the case before him. 
He next reverts to the Common Law rule, as to extinct corpor- 
ations, citing Lord Coke in support of the first branch of it, as 
to real estate, but none whatever as to the disposition of the 
goods and chattels, or choses in action. He defines the last to 
be the rights of the corporation to demand money in the hands 
of the persons by whom it is withheld. That they derive their 
existence from contracts, or guast contracts, by which the re- 
lation of debtor and creditor was created. That when the 
creditor corporation died, and there was no successor—no rep- 
resentative, thé relation of debtor and creditor ceased, and the 
debt become, necessarily, extinct. 

That there could be but little doubt, that if the debt had 
been contracted directly with the corporation, by name, and 
the judgment thereon rendered for the corporation, the debt 
and judgment would have been, to all intents, extinguished by 
the death of the corporation ; and the collection thereof could 
not have been enforced by any legal process. But that ac- 
cording to the forms of this contract, the cashier, and not the 
bank, was the legal creditor. As such, he had obtained his 
judgment, “ which was not extinguished by the death of the 
corporation, and which he has the undoubted power to collect 
by legal process’’. ' 

Having stated these propositions, the great question in the 
case is propounded, is it against conscience in the cashier to 
collect the debt? The Judge satisfies himself, and what fair 
mind can gainsay it, that it is, and therefore granted a perpet- 
ual injunction to prevent such a result. 

The debis of every kind, from, as well as to the bank, were 
extinguished. The stockholders were under no personal liabil- 
ity. If Horah collected the money, he was not bound, neither 
could he be compelled to account therefor to any one. He 
might have kept it for his own use. No respect can be paid to 
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a pretended trust, the performance or non-performance of 
which, is dependent upon the will of the supposed trustee. 
“Tf,” says the Judge, “the cashier can rightfully colléct this 
money, it is because he has a right to collect it, for his own 
use. After much consideration, we are of the opinion that he 
had not a right to collect it for his own benefit.” 

I shall attempt to show, before concluding this opinion, sre 
application of these cases, to the one at bar. 

I had intended dwelling at some length upon the cases of 
Colchester vs. Seaber (3 Burr. 1866) ; sal the King vs. Pas- 
more (3 Durn. and East. 199). But I am constantly admon- 
ished to be brief. Qutcquid praecipies, esto brevis. Neither 
of these English authorities decide, any question involved in the 
present issue. They were both cases of incorporated towns, or 
municipal corporations, which had failed to continue their sne- 
cession, by the election of proper officers, and thereby became 
dormant, if not dead. In the first case, it was held, that the 
King, by his letters patent, had revived all the rights and pow- 
ers of the old corporation; and in the second, that the old cor- 
poration was so far dissolved: as that the-Crown could grant.a 
new charter, which would take the place of the old. I must think 
the task somewhat difficult to reconcile these decisions. I do 
not feel it incumbent on me to undertake it. 

I do not deem it necessary to refer to the distinction between 
the personal liability of the members of private monied corpo- 
rations, and publie municipal corporations. With respect to 
the former, we have conceded that no individual responsibility 
attaches for the corporate debts, though the incorporation‘may 
be sued for.the recovery.of them. But with regard to the in- 
habitants of a town incorporated by law, and against which no 
private action will lie, unless given by Statute, each inhabitant 
is liable to satisfy the debt; still, it can only be reached and 
recovered through the corporation. And if that be dissolved 
before judgment, the personal liability of the members is extin- 
guished. 

A reference to one or two more authorities will conclude 
what I have to advance, by way of preliminary remark or intro- 
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duction to the views which I entertain relative to this particular 
case. 

(. In Steavenson vs. Oliver (8 Mees. § Welsb. 234) Lord Abin- 
ger, Chief Baron said, “It is by no means a consequence of an 
act of Parliament’s expiring, that rights acquired under it, 
should likewise expire.’ And Parke, Baron, said, ‘“ There is 
a difference between a temporary statute and statutes which 
are repealed. With respect to the former, the extent of the 
restrictions imposed, and the duration of the provisions, are 
matters of construction.” 

“It is a well established rule, that statutes incorporating 
companies, conferring privileges and professing to give the 
public certain advantages in return, are to be construed strict- 
ly against the corporation, and liberally in favor of the public. 
Grant on Corporations (marginal page 309), citing Parker's 
Great Western Railway Company (7 M. § Gra. 263.) 

In this same treatise, marginal page 304, I find the follow- 
ing paragraph, and quote it for as much as it is worth: “The 
principle has been broadly stated, that a corporation may be 
dissolved for some purposes, and remain for others.’’ Refer- 
ring to Guardians Woodbridge Union vs. Guardian Colnies 
Union (18 Law J. (N. S.) Q. B. 183, 154.) To which the 
author adds, “‘but the subject, at present, requires judicial illus- 
tration.” (Zb.) 

We recur now te the main question propounded at the out- 
set—did the action of debt, brought against the directors, un- 
der the 8th rule of the Act of Incorporation of the Commercial 
Bank of Macon abate, by the expiration of the charter during 
the pendency, and before the termination of the suit? 

Rule 8th provides that “The total amount of the debts 
which the said corporation shall at any time owe, whether by 
bond, bill, note or other contract, shall not exceed three times 
the amount of their stock paid in, over and above the amount 
of moneys actually deposited in their vaults for safe-keeping ; 
in case of excess, the directors, under whose administration it 
shall happen, shall be liable for the same, in their individual, 
natural and private capacities; and an action of debt may, in 
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such case, be brought against them, or any of them, their er 
any of their heirs, executors or administrators, in any Court of 
record in the United States, having competent jurisdiction, or 
either of them, by any creditor or creditors of the said corpora- 
tion, and may be prosecuted to judgment or execution, any 
condition, or covenant, or agreement to the contrary notwith- 
standing. But this shall not be construed to exempt the said 
corporation, or the lands, tenements, goods and chattels of the 
same, from being also liable for and chargeable with the said’ 
excess ; and such of the said directors who may have been ab- 
sent, when the said excess was contracted or created, or who 
may have dissented from the resolution or act, whereby the 
same was so contracted or created, shall be liable as other 
directors, for said excess. But such directors may be entitled 
to recover out of the directors assenting to such excess, by ac- 
tion of debt or on the case, the amount which they may have 
been compelled to pay.” (Prince’s Digest, 101.) 

I am not prepared to say that the directors in this case, who 
were actually guilty of the mismanagement, would not be in- 
dividually liable to bill-holders, independent of this statutory 
provision. For it isa maxim of the Common Law, that any 
one specially injured by the breach of duty in another, shall 
have his remedy by action. If they are not, it must be because 
the loss sustained by their misconduct, was the result of mere 
error, unmixed with negligence or fraud. By the terms of the 
Statute, even this constitutes no defence for a yiolation of the 
charter, in making an over-issue. But I forbear to. discuss 
this point. 

And I ask, what rule of the law, taken in all its length and 
breadth, is impugned, by holding that the personal liability of 
the directors may be enforced, notwithstanding the expiration 
of the charter creating it? Who is the obligor and obligee, the 
promissor and promissee, under this 8th rule? Is it not the 
directors, under whose administration the excess was commit- 
ted on the one part, and the bill-holder on the other? What 
is it to them that the charter of the Commercial Bank of Ma- 
con expired on the Ist day of January, 1852? And that from 
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and after that time all corporate liabilities were extinguished, 
because there was no longer any corporation creditor to sue, or 
debtor to be sued? ‘These directors and bill-holders survived 
and survive in their natural capacities; and it is not necessary, 
under the charter, for the one to reach and subject the other, 
through the corporation, as in the case of municipalities. It 
is true, the charter is not to be “‘so construed as to exempt the 
corporation or the lands, tenements, goods and chattels of the 
corporation from being also liable for and chargeable with the 
said excess.’”” The Legislature must have considered that these 
illegal acts of the directors were done by them in their official 
capacity, and that they must have received the express or im- 
plied sanction of the stockholders, and hence should be binding 
on them—that the illegality attached not to the directors 
solely, but to the whole corporate body—that they were in 
part delicto the directors in performing, and the corporators in 
ratifying, by not repudiating and restraining those illegal acts. 
Qui tacit consentire videtur. 

It has been assumed in the argument, that the judgment 
previously obtained by these creditors against the bank, is dis- 
charged; and the lien fixed, by law, upon its assets, released by 
the dissolution. For the sake of the argument concede this. 
Does the loss of one of the securities guarantied by the char- 
ter, deprive the creditor of the benefit of the other? A note, 
protected by mortgage, may be barred by the Statute of 
Limitations (and this charter is a twenty years’ Statute 
of limitations, pro hac vice) in other words, the note is 
extinguished; still, the mortgage lien may be enforced. 
Where two or more persons are jointly, but not severally 
liable on a simple contract debt, a judgment obtained against 
one, is, at Common Law, an extinguishment of the claim on the 
other debtor. But here the corporation and the directors are 
severally and not jointly liable; the one in their collective, and 
the other in their individual character. And yet, it. is con- 
tended, that the discharge of the debt by operation of law, as 
to one, is a discharge of both. 

No one doubts the power of this and other banks to draw, 
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accept or endorse bills and promissory notes. Suppose a bill 
had been drawn by an individual or another bank, and accept- 
ed by the Commercial Bank of Macon; and the latter failing 
at maturity to pay, the paper had been protested, and notice 
given to the drawer, before the expiration of this charter— 
would there be any question as to the liability of the drawer? 
So, if the Macon Bank had been the maker of a negotiable 
note, which was subsequently endorsed, the liability of the en- 
dorser would be indisputable, notwithstanding the expiration 
of the Macon Bank charter. 

The President, Directors and Company of the Middletown 
Bank vs. Russ and others (8 Conn. Rep. 135) was a case 
where a manufacturing company became indebted to the plain- 
tiffs on notes made by its agent to one Wolcott and others, 
and by them were endorsed to the Middletown Bank. At ma- 
turity, payment was demanded and refused, and notice given 
to the company and endorsers. I ask, had this manufacturing 
company, after that, ceased to exist by the efflux of time, would 
the endorsers have been discharged? And if not in these ca- 
ses, why should the expiration of this charter, admitting that 
it extinguished all corporate liability, shield these directors 
from an action “in their individual, natural and private capa- 
cities,” which was given against them, and not only them, but 
their heirs, executors or administrators, and which was author- 
ized to be prosecuted to judgment and execution in any Court 
of Record in the United States, having competent jurisdiction ; 
and that, too, in despite of ‘ any condition, or covenant, or 
agreement to the contrary!” So determined were the Legisla- 
ture to give efficacy to this provision, in restraint of over-bank- 
ing, that it is expressly enacted that no condition, in law or in 
deed, (and is not the plea here set up, directly in the face of 
this clause, viz: that you may do this, upon the implied con- 
dition that suit is brought during the continuance of the char- 
ter,) I say, so resolved were the Legislature to uproot the temp- 
tation to this mischief, that not only no condition, but even a 
“covenant or agreement’ between the parties to that effect, 
shall not arrest this statutory remedy: but the solemn stipula- 
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tion between the parties, founded upon a valuable considera- 
tion for this purpose, is to be set aside, like gaming and usuri- 
ous contracts, as against public policy, and declared by the 
‘Courts to be null and void. 

On the brief of the senior Counsel, I find this definition of 
the word eztinguishment: “an annihilation of a collateral 
thing or subject, in the subject itself, out of which it is de- 
rived”. It will be found in Burrill’s Law Dictionary, part 
I. p. 461. And the author cites Preston on Merger, 9. I 
have before stated, that extinguishment is very often, in the 
Books, confounded with merger. And this remark is made 
by Mr. Burrill, himself, immediately following the foregoing 
definition. And well it might be. His own definition is a 
proof and illustration of the fact; for by referring to Preston 
on merger, it will be seen that it is there used for the consoli- 
dation or union of one estate with another, as where a Prior 
has an annuity outside of his parsonage, and afterwards pur- 
chases the other and can obtain an appropriation of it, the an- 
nuity is extinct or merged. (2 Henry, 4 ch. 19.) So, if one / 
has a road appendant or common appendant in others’ land, 
and purchases the fee, and afterwards disposes of the fee, there 
the road or common is extinct forever. (11 Henry, 4 ch. 5.) 

But it is needless to multiply these cases, which have come 
down from the Year Books. Grant, if you please, that the 
extinguishment of the main thing had the effect of. extinguish- 
ing the incidents growing out of it; still, the rule, when applied 
even to rights or debts, would not avail these parties ; for, guoad 
hoc, they are the body, and the corporation but the limbs... They 
are the head and front of thisoffending. This liability has been 
incurred by their mal-administration of the affairs of the cor- 
poration.. Their malfeasance or official mismanagement, is the 





| wrong for which this redress is given. An excessive issue was 
i forbidden by the Legislature, and it is for disregarding this 
i inhibition that these suits are instituted. The directors may 
not, knowingly and intentionally, have violated the express 
; prohibition of the law, in this respect. I know some of them, 
and they are honorable men—men upon whose escutcheon the 
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stain of dishonor, or even the suspicion of it, never attached > 
still, from whatever cause the acknowledged violation arose, 
whether from negligence, mistake or any other cause, the ef- 
fegt, as to the parties to this suit, is the same. The law will 
not hold them guiltless. The law does not expect nor stipu- 
late for infallibility. Lex non cogit ad impossibilia. And I 
thank God that it does not; but when it distinctly forbids a 
thing to be done, and annexes a certain responsibility for dis- 
obedience, its mandate must be respected or the consequences 
submitted to. 

So, then, to make the definition from Burrill available, it 
should have been reversed. ‘The legal maxim is—Accessori- 
um non ducit sed sequitur suum principale. That the inci- 
dent does not lead, but follows the principal: whereas, here, 
the extinguishment of the collateral is made to work the extin- 
guishment of the direct liability. In this instance, neither 
controls, but the one is wholly independent of the other. 

Having disposed of the definition, let us consider, for a mo- 
ment, the analogy from the law regulating the marriage con- 
tract. We have seen that if the debt of the wife, contracted 
dum sola, was not collected during the coverture, it was said 
to be extinguished. Nevertheless, say the authorities, it be-. 
ing the debt of the wife and not of the husband, if he died, the 
debt survived against her. Now we have attempted to show, 
that this was the debt or default of the directors. One; for 
good reasons, from which the corporation was not exempt, pro- 
vided it was prosecuted during the existence of the corpora- 
tion. But as against the directors, who occasioned the injury, 
why should it not survive the legal death of the bank? Just 
as the debt of the wife survived the legal death of the hus- 
band? We must think the analogy makes strongly against 
the ingenious Counsel who have invoked its aid. 

Is there any thing, in the case of For and Horah, adverse 
to the conclusion, that the liability of the directors survives the 
termination of this charter, or in conflict with the exposition 
which has hitherto been given by this Court, to the Common 

VoL. xvF-41 
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Law rule applicable to defunct corporations? If so, then T 
have studied that case to little purpose. Like all the other 
precedents adduced from the State Courts, it affirmed, in gen- 
eral terms, the Common Law doctrine, that upon the civil death 
of a corporation, the debts due to and from it are extinguished. 
But Judge Gaston proceeds—“but according to the terms of 
the original contract, the plaintiff (Fox) became bound to pay 
the money to the defendant (Horah). This constituted him, 
and not the bank, the legal creditor of the plaintiff. As such, 
he has obtained his judgment, which is noé extinguished by 
the death of the corporation; and which he has the undoubt- 
ed power to collect by legal process.” 

Surely this portion of the opinion of this eminent Jurist, 
must have escaped the notice of the lynx-eyed Counsel who 
have investigated this question with sych untiring industry. 
Because the note was given to Horah, the former cashier of 
the expired bank, although for the money of the bank, and he 
having no personal interest in it, this Court held, that being 
the legal creditor of the borrower, and having obtained his 
judgment upon this note, as at Law he was entitled to do, the 
debt was “not extinguished” by the dissolution of the charter. 
And that this mere nominal, ostensible holder, had “the un- 
doubted power to collect it by legal process”. But the Court, 
sitting in Chancery, decreed that it was against conscience to 
tolerate so unjust a proceeding ; and consequently, granted an 
injunction to restrain the judgment. 

If this unreal, shadowy and seeming liability from Fox to 
Horah, and which could have been defeated in this State, even 
at Law, according to the uniform decisions of this Court, was 
not extinguished, because, on its face, the note was made pay- 
able to Horah as cashier, although, in fact, due and owing the 
bank, how can it be claimed, upon the authority of this case, 
that this primary, direct and personal liability of these direct- 
ors is cut off—destroyed, by the expiration of this bank char- 
ter? And if it be not, is it against conscience, in these credi- 
tors, to compel the payment of their demand? Would a Court 
of Equity find any pretext, here, for interposing to shield these 
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defendants from the consequences of their own acknowledged 
delinquency ? 

It would be a waste of time to review, at length, the other 
cases. Fox and Horak is the strongest. And by that, I am 
willing to have this judgment tested and tried, and if found in 
hostility to it, pronounced erroneous. In this, as well as in all 
the other cases, from Alabama, Tennessee and elsewhere, the 
decision of the Court turned upon the fact, that virtually, the 
defunct corporation was a party to the litigation; and that be- 
ing « corporation suit, it must, under the common rule, abate. 
But no such issue is involved here. This suit is brought to 
enforce a distinct, separate and independent undertaking. 
And in the language of the Court, in the case in Iredell, 
“certain it is, that neither our own researches nor those of the 
Counsel, have furnished any adjudications” which apply to 
such a case; and maintain, that such a collateral liability is 
defeated by the civil death.of the corporation. After a thor- 
ough examination of the whole range of English and American 
authorities, ancient and modern, I entertain the utmost confi- 
dence that none such can be found. I have searched diligent- 
ly for the reason upon which the rule of the Common Law is 
based. I believe that I have stated and applied it correctly. 

But, say Counsel, and this I consider the most plausible 
view that has been taken of this question, when the charter 
was dissolved, by its expiration or from any other cause, the entire 
contract, and every part thereof, was vacated; for the contract 
being an entirety, it could not be dissolved in part, and still 
subsist for certain purposes. The State agreed to grant to the 
stockholders, upon certain precedent conditions, the franchise 
embodied in the charter, and the stockholders, on their part, 
agreed, amongst other things, that they would not issue more than 
three times the amount of the capital stock paid in, over and 
above the amount of deposits. That the bank should pay the 
bills in specie, when presented; and that if any of the stock- 
holders are made directors, they will not be guilty of an over- 
issue; and if they do, the property and effects of the bank 
shall be liable; and that in addition to this, the directors would 











824 SUPREME COURT OF GEORGIA. 





Moultrie e¢ al. vs. Smiley and Neal. 





be liable, in their persons and property, for said excess; and 
that it was further mutually understood and agreed, that if the 
said bank failed to comply, on its part, the charter might be 
forfeited, and the State might institute proceedings to vacate 
the contract ; and if they were so dissolved, and also upon the 
expiration of its charter, on the first day of January, 1852, 
the contract would no longer have any binding force or effect. 
The real estate belonging to the bank should revert to the 
grantors—its personal property be seized by the State ; and all 
the debts due to and from it, at that time, should be extin- 
guished. 

Now the argument is, that as the stockholders stipulated 
that as directors, they would be personally responsible for an 
over-issue ; and that part of the contract was obligatory upon 
them during its existence; yet, it is but fair, just and equita- 
ble, that they should be discharged from it, since the rights 
and privileges guarantied by the charter, have been annulled 
by its extinction. That this clause, by which the stock- 
holders are made personally chargeable, is not a super-added 
stipulation, subsequently entered into by the directors, at the 
time of their election, but an original item in the contract, as 
it was ratified between the State and the stockholders. It 
was a part of the compact and could not survive it; and when 
the charter expired, this expired with it, just as all the mem- 
bers of the animal body cease to pulsate when the body dies. 

This ingenious method of stating the case, is opposed, of 
course, to every aspect in which we have endeavored to pre- 
sent the transaction, and the law arising out of it. We are 
called upon to point out the paragraph in this charter, which 
extends the individual liability of the directors, beyond the 
period fixed by the charter for its own expiration. For all the 
purposes of this decision, we have conceded that all corporate 
rights and liabilities are extinguished by the dissolution of the 
bank, on the first of January, 1852. We have attempted to 
show that this results from the necessity of the case. We 
have attempted to show, and we think’ successfully, that no 
such reason applies to the personal responsibility incurred by 




















DECATUR, AUGUST TERM, 1854. 325 


Moultrie e¢ al. vs. Smiley and Neal. 








a portion of the stockholders, as directors, during the existence 
of the incorporation; and no authority has been cited, nega- 
tiving this conclusion. We insist, therefore, that the burden 
is upon those who assail our position, to point to the proof in 
the charter, that this zndividual liability ceases with that of 
the company, and that such was the intention of the Legisla- 
ture. We admit that this intention may be inferred, as to the 
aggregate liability, from the operation of the rule which we 
have been discussing ; and that the contract may be read and 
interpreted, as though this was inserted in it. But we utterly 
deny that any such conclusion is to be drawn, so far as the per- 
sonal accountability of the directors isconcerned. Indeed, apart 
from the legal view of the question, the very contrary is to be pre- 
sumed, from the fact that the very ground upon which it is 
contended the private liability terminates, namely: the disso- 
lution and insolvency of the bank is the very contingency con- 
templated by the Legislature, upon the happening of which 
the super-added security would seem to be most needed. 

But let us examine this case as put by Counsel, a little more 
closely. It is said that this charter is a contract, to which the 
Government is one party, and the stockholders are the other, 
By the terms of the instrument, the Government granted cer- 
tain privileges to Thomas T. Napier and others, which were to 
continue till the first day of January, 1852, unless forfeited or 
voluntarily surrendered before that time. In consideration of 
this grant for a definite and limited period, the said Thomas T. 
Napier.and the other persons therein named, and all others 
who might subsequently become stockholders in said company, 
stipulated, amongst other things, that the debts of the compa- 
ny should, at no time, exceed three times the amount of their 
stock paid in, over and above the amount of their deposits. 
And for the fulfilment of this agreement, the stockholders 
bound themselves in two capacities—one, as members of the 
corporation, .and the other as individual stockholders, As 
members of the corporation, they agreed that the corporation 
and the lands, tenements, goods and chattels thereof, should 
be chargeable for said excess. As individual stockholders, 
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they agreed that their persons and property should be pledged 
and bound in proportion to the value of shares—that each of 
said stockholders, should hold in the bank, forthe ultimate re- 
demption of :ts bills. And further, that in case an over-issue 
should be made, whoever of said stockholders should be direct- 
ors at the time, should be liable in their individual, natural and 
private capacities for said excess, in an action of debt, to be 
instituted against them, or any of them, their heirs, executors 
or administrators, in any Court of Record in the United States 
having jurisdiction of the matter; and that said suit might be 
prosecuted to judgment and execution, any condition, or cove- 
nant or agreement, to the contrary notwithstanding. 

* Here, then, are the same persons liable in two different 
ways for the same debt, created inchoately at least, at the 
same time, by the same instrument, and upon the same consid- 
eration. Itis not pretended but that the Government has 
faithfully kept and performed its part of the contract. And it 
is agreed by the defendants on the record, that under their 
administration as directors, there was an over-issue of bills 
more than sufficient to cover the amount sued for. It is insist- 
ed, however, that because the undertaking of the stockholders, 
as members of the corporation, that the corporation should be 
liable, is extinguished by virtue of the Common Law rule, its 
charter having expired, the individual undertaking must fail © 
also, to which no such rule applies. 

It does seem to me, that simply to state this proposition, is 
to refute it. And that it is founded in neither law or logic. 

It could be satisfactorily demonstrated, I think, this was not 
a contract made between the State of Georgia and @ corpora- 
tion, but one which was entered into between the State and the 
individuals therein named, who, as the preamble to the char- 
ter recites, had already subscribed for the stock in the contem- 
plated bank, and all such persons as might, by assignment of stock 
or otherwise, become stockholders: whereby, Z’he Commercial 
Bank of Macon was brought into being. But I forbear to 
enter upon this investigation. Of one thing I entertain no 
doubt; and that is, that had the stockholders in any of our 
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railway companies stipulated with the State, that in consider- 
ation of the privileges and immunities granted, at the expira- 
tion of their charter, the road, with all of its fixtures and 
equipments, should be transferred to the State; and that for 
the due execution of this agreement, they bound themselves in 
their individual, natural and private capacities, in double the 
value of said property, no Court in the United States would 
hesitate to coerce a compliance with the contract. ‘ Ah!” 
it will be said, ‘in the case supposed, the instrument shows, 
upon its face, that this part of it was not to be performed until 
the expiration of the charter”. Very true; but so far as these 
individual obligations are involved, it matters not when they 
are sought to be enforced, whether before or after dissolution. 
They rest upon a wholly different footing from that of corpo- 
rate liabilities, to which the doctrine of the Common Law rule 
applies. 

Again: Suppose one of our railway charters should provide, 
that for all injuries done to the persons of passengers, by the mis- 
conduct of any officer, that said officer, his heirs, executors and 
administrators should be personally liable to the party ag- 
grieved, in an action of trespass, in any Court in which he 
might be sued, “any condition, covenant or agreement to the 
contrary notwithstanding.” And that said provision should 
not be so construed as to exempt the corporation from liability 
for said trespass. And suppose a passenger should be serious- 
ly crippled by the reckless running of the train, on the day 
before the charter expired; and that in consequence thereof, 
no suit could be prosecuted against the company, there being 
no body politic or incorporate, answering™to the name, who 
could be sued, what is there, in this Common Law principle, 
which would constrain the Court to refuse to entertain an ac- 
tion against the engineer or conductor, by whose mismanage- 
ment the damage was inflicted? We apprehend that the dis- 
solution of the company would interpose no difficulty, as to the 
right of recovery against the offending officer. And so in the 
case at bar. 

Further : Suppose these directors had given their notes to 
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these creditors, for the amount of their claims, and the corpor- 
ation had expired before collection could be made—would this 
have constituted a good defence, even in Equity, against a re- 
covery upon the-notes? If not, then it is not allowable in the 
case, as it now stands. For it is immaterial, whether the ob- 
ligation to pay be by express contract or implied, under the 
Statute. If it would be a good defence, then we should take 
one step more. Under the 8th rule, while ad/ the directors 
who were in office at the time the excess was committed, are 
made liable to third persons, it is further enacted, that such of 
them as were absent at the time, or being present, protested 
against it, and from whom a recovery may be had, are entitled 
to go over against their associates, who were actually in fault. 
Suppose a recovery to have been had, in this very case, before 
the expiration of the charter, and a suit had been brought by 
the directors, who were innocent of actual wrong against their 
colleagues, for re-imbursement, since the expiration of the 
charter—can it be supposed, for a moment, that the Legislature 
intended that the expiration of the charter should defeat this 
right? In the language of Lord Mansfield, (8 Burrows, 870,) 
“without an express authority”, and I will add, a legislative 
intent “too strong to be gotten over, we ought not to deter- 
mine a case, so much against reason”. And yet, every argu- 
ment may be urged in favor of the application of the Common 
Law rule to this case, as to the one under consideration. This is 
one of. the “incidents” that is extinguished with the “ princi- 
pal’’—one of the “limbs” that ceases to pulsate when the 
“body” dies. 

The individual stockholders who were directors when this 
excess was committed, and the corporation, are both principal 
debtors. I am not sure but that, under all of our bank char- 
ters, containing individual liability clauses, that instead of look- 
ing upon the stockholders as guarantors or sureties of the com- 
pany, that both should be deemed principal debtors—and that 
but for the requirement that the creditor shall first proceed 
against the corporation, that he might sue either, at his elec- 
tion—and this requirement is no more than applying an equi- 
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table principle, that the debts should be paid from the joint 
funds of the associates, rather than from the separate property 
of any one of them. But as it respects these directcrs no such 
principle obtains; and by its omission, the Legislature has 
manifested their interpretation of the contract, that it is the 
debt of the individual stockholders, who, as directors, commit- 
ted the excess; that it attaehed upon their persons and pro- 
perty the moment the over-issue was made, and might be en- 
forced at any time thereafter, whether the directors remained 
in office or had gone out—and continued until it was discharged. 

Much has been said in the course of the learned and lengthy 
discussion which this cause has occasioned, as to the hardship 
of enforcing this personal liability upon the directors, when 
they have been deprived of the benefits conferred upon the 
company, by the expiration of their charter. But were the 
bank still in operation, would these directors have a remedy 
over against the corporation for re-imbursement? I am inclined 
to think they would not, for the reasons already suggested. 
Tt will be observed, that while under the 8th rule the diree- 
tors, who may have been absent when the excess was contracted, 
or who dissented from the resolution creating the same, dre 
entitled to recover out of the directors assenting to such excess, 
the amount which they may have been compelled to pay, no 
provision is made for:them to have recourse over against the 
corporation or the other stockholders for contribution. 

But, under any circumstances, bill-holders cannot control the 
matter. They cannot prevent violations of charters—stockhol- 
ders can. And if the Legislature intended security to any 
class, it ishardly to be presumed that it would be to those who 
violated the law or acquiesced in it, wnernly these losses are 
entailed upon the public. 

Besides, the stockholders were the proper persons to apply to 
the Legislature, to intervene and prevent the Common Law 
principle from attaching and depriving them of the power to 
collect their assets, and make them available. This duty did 
not devolve on the creditors; nor should they be chargeable. 

VOL. XVI-42 
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with neglect, nor visited with loss for not attending toit. And 
to-prevent such consequences, it is the duty of Courts to put 
‘the most liberal construction upon these charters, and to strug- 
gle hard to get away from the Common Law rule, so far as 
creditors are to be prejudiced by it, as did the Supreme Court 
of Massachusetts, in Folger vs. Chase, (18 Pick. R. 63) and 
as have all the Courts of this country where the rights of ecre- 
ditors were to be injuriously affeeted by its rigid application. 
Every decision sustaining the constitutionality of statutes, 
passed to prevent the Common Law rule from attaching to dis- 
solved corporations, is proof of this assertion. 

The charter under consideration is only a part of a great 
system intended to secure the credit of corporations, by super- 
adding the responsibility of the individual members, to that of 
the corporation. And after listening patiently to the able and 
voluminous argument submitted at the hearing, and diligently 
reviewing the whole case since, I do not feel constrained, by 
any principle of law or equity, good morals or sound reasoning, 
to render the judgment of reversal which is asked at our hands 
by the plaintiffs in error. Indeed, these all conduct me to a 
contrary conclusion. I will merely subjoin, that on the minor 
points in this case which, with the exception of that as to inter- 
est, are mere matters of form, and not of substance; technical and 
not substantial objections; we unanimously affirm the judgment 
of the Circuit Court. In Lane vs. Morris, (10 Ga. R. 162) this 
Court held that the bill-holder was entitled to claim interest 
from the stockholder, not from the time that payment was de- 
manded of the bank, nor from the return of nulla bona by the 
Sheriff on the fi. fa. against the bank, but only from the time 
that payment was demanded of the stockholder. We see no 
reason to lay down a different rule in this suit against the di- 
rectors; still, this point has not been argued, although made in 
the bill of exceptions. 

I have now gone through this case, and touched upon all the: 
points which appeared to me deserving of consideration. 
Some portion of what I have here expressed might have been 
spared; and the consideration of several of the topics may be- 
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deemed immaterial to the conclusion to which I have come; 
but as they were introduced into the discussion, I deemed, it, 
respectful to give my views concerning them. That there are 
difficulties connected with them, I freely admit. What subject 
has no difficulty in this world? What truth, however luminous, 
that projects no shadow around it? I have written just what 
I believed, and nothing more nor less. After the most labori- 
ous and careful examination, I am satisfied that my construc- 
tion of this charter is tenable, while the opposite theory is not. 
And that in no point of view can the defendants escape the 
hability sought to be fastened upon them. 


SraRnes, J. concurring. 


The main question in these cases, in my opinion, admits of 
avery simple solution. The difficulty which has arisen, as [ 
think, grows out of an error in applying the Common Law 
rule, that “ upon the dissolution of a corporation, its real estate 
reverts to the grantor; its personal estate goes tothe Crown, (in 
this country to the State) and its debts are extinguished,” to 
the case made against these plaintiffsin error. That rule does 
not affect or control these cases, for very plain reasons. 

The debt here is sued for as the debt of individuals, and not ag 
the debt of a corporation; and it was the debt of these persons, 
before the dissolution of that corporation. It is true, that the 
Commercial Bank of Macon was liable for aJ/ the bills emitted 
by it, as well those which were issued in excess, as others; but 
from the time that excess happened under the administration 
of these directors, it became their debt also, by virtue of a provis- 
ion in the 8th of the fundamental rules and regulations of the 
charter issued to said bank. That provision is as follows: 
“The total amount of the debts which the said corporation shall. 
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at any time owe, whether by bond, bill, note, or other contract, 
shall not exceed three times the amount of their stock paid in, 
over and above the amount of moneys actually deposited in 
their banks for safe-keeping; in case of excess the directors 
under whose administration it shall happen, shall be liable for 
the same, in their individual, natural and private capacities, 
and an action of debt may, in such case, be brought against 
them or any of them, their, or any of their heirs, executors or 
administrators, in any Court of Record in the United States, 
having conpetent jurisdiction,” &c. The charter further, as if 
for the sake of explicitness, and to make plain the character of 
the liability of the corporation, and the directors in case of 
such excess, provides that ‘this shall not be construed to ex- 
empt the said corporation, or the lands, tenements, goods and 
chattels of the same, from being also liable for, and chargeable 
with the same excess,” Xc. 

Thus, this regulation of the charter makes that excess, which 
would otherwise have been the debt of the bank only, the debt 
of the directors also; and does this in such terms as clearly 
creates a several, if not a joint and several liability of this cor- 
poration and of these directors. And the latter were so made 
liable, “‘in their individual, natural and private capacities”’ 
eo instanti, that the excess happened under their administration. 

If the debt, as due by the corporation, has been extinguished, 
it has not been by payment ; and what show of reason is there 
in the proposition, that because the charter of this bank has 
been forfeited, and zfs debts are in this way extinguished, 
although this excess has never been paid, yet that no recovery 
can be had for and en account of it, against these defendants, 
who were severally and independently liable to pay it? True, 
the debt may no longer exist against the corporation, _be- 
cause of its dissolution, nor against the members of that cor- 
poration gua corporators, nor because of their having been 
corporators, but this affords not even a technical reason, if it 
have not been paid, why it should not exist against other per- 
sons who, by contract, or guasz contract, have undertaken, 
equally with the corporation, and severally, to pay the debt. 
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I suggest this illustration: We will suppose that the Mer- 
chant’s Bank of Macon, in this State, for a valuable considera- 
tion, draws its check on the Bank of the Republic in New York, 
in favor of A, citizen of Macon. In due course of trade B 
agrees to receive this check from A if he will make himself 
responsible therefor. Whereupon, A transfers it to B, and 
indorses thereon an agreement to pay the same, as a joint and 
several maker, waiving all notice, &. B goes on to New 
York, presents the check, and is informed that there are no 
funds in hand to pay it. He returns to seek payment from 
the drawer, but in the meantime, the charter of the Merchant’s 
Bank has expired, and its debts are extinguished. Will any 
one venture to hold that the several liability of A, to pay 
the check, is also extinguished because of such dissolution ? 
If not, it should not be insisted that the liability of the direc- 
tors, in the cases at bar, was extinguished by the dissolution of 
the corporation. 

In this view of the subject, all difficulty is obviated (if diffi- 
culty there be) growing out of the argument, that a charter ig 
to.be regarded as a contract between the stockholders of a 
corporation and the State; and that when a contract falls, all 
rights springing out of it must go with it. The right to hold 
these directors responsible, cannot be said to depend, alone, on 
the contract between the State and the corporators, but springs 
out of the statutory liability of these defendants, which, if not 
ex contractu, is quast ex contractu, and was incurred by each 
director, when this excess happened; he, by accepting the office 
of director, having agreed to become subject unto the obliga- 
tions and liabilities which the charter created; one of which 
was, that he should be held responsible for such excess of is- 
sues, as might happen during his administration. Bullard vs. 
Bell, (1 Mason, 292, 293.) 

This appears to me a reasonable and just view of the subject, 
without reference to the rationale of the Common Law rule to 
which I have referred. An examination of the reasons for 
that rule, however,- will strongly sustain the positions I have 
assumed. 
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The radical principle on which that rule rests is, simply, 
that what is due to a corporation, or artificial body, is not due 
to the natural persons composing it; and when anything is due 
from such a body, it is not owing by the natural persons constitu- 
ting it. The same rule prevailed at the Civil Law, and was ex- 
pressed by the words, st quid universitati debetur, singulis non 
debetur; nec quod debet wniversitas, singuli debent.” (Ff. 
3, 4,7. Domat Civ. L. Book 2. Tit. 3 Sec. 8. 3 Par. 
1452. Angel g A. on Corp. chap. 22, §7.) 

Of course it follows, that when a corporation is dissolved, 
not having heirs or legal representatives, nor the legal possi- 
bility of such, if the power creating it has made no other 
provision, its debts are no longer due by any one, or to any one ; 
that is to say, there remains no person in being, natural or 
artificial, responsible for them, or who may collect them, and 
they must necessarily become extinct. This is all that Sir 
William Blackstone means to say, in the passage so often cited 
at the hearing of this case, when he says, “that the debts of a 
corporation, either to or from it, are totally extinguished by its 
dissolution; so that the members thereof cannot recover or be 
charged with them in their natural capacities,” as is proven by 
the fact, that he declares this Common Law rule to be “agreea- 
ble to that maxim of the Civil Law” which I have quoted 
above. (1 Black Com. 445.) And this is what is meant by 
the repetition of the doctrine in the other books and cases 
which were cited by the Counsel for the plaintiffs in error. I 
will refer to a few of the more prominent of these cases. They 
must be taken as examples of what is held in the others; for 
to comment on all would consume too much time and atten- 
tion. 

Let us look, first, to the case of Fox vs. Horah, (3 Ired. Eq. 
R. 358) a leading case on this subject, and one concerning 
which, in the argument, it was said “ it could not be distinguish- 
ed from that at bar, if might be over-ruled.” There Judge 
Gaston said, “when the creditor corporation died, and there 
was no successor, no representative, the relation of debtor and 
creditor ceased, and the debt became necessarily extinct.” 
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Another case, the most recent decision which was brought 
to the attention of this Court (Coulter § Richards, Exrs. vs. 
Robertson, Trustee, 2 Miss. Cush. 278) and which was relied 
upon by one of the Counsel for the plaintiffs in error, as exceed- 
ingly appropriate to his case, very explicitly and forcibly sup- 
ports this view of the subject. Ch. J. Smith, in that case says, 
“Tt may now be regarded as the settled doctrine, that on the 
dissolution of a banking corporation, the debts due to and from 
it are extinguished ; not by an implied condition in the contract, 
but from necessity, because there is no person in whose favor, 
or against whom, they can be enforced.” Again, he says 
“A debtor anda creditor are essential to the very existence 
of adebt. There can be neither debt nor obligation without 
there be in actual being, or in expectancy, with the legal pos- 
sibility of an actual existence, a person by whom the debt may 
be paid, or the duty performed, as well as a person who may 
receive the payment of the debt or accept the performance of 
the obligation. Wherever, therefore, the payor or the payee, 
the debtor or the creditor, or the person by whom the duty is 
to be performed, or who is to accept the thing which is to be 
done, ceases to exist without a representative, or the legal 
possibility of a representative, the debt or obligation ceases to 
exist, and the obligation of payment or performance is forever 
at an end.’”’ . Nothing can be more correct than this, and no- 
thing more in harmony with, andin support of the views which I 
have just presented. 

It may be true, as was remarked by one of the Counsel for 
the plaintiffs in error, that we cannot always find the accurate 
reasons for a great Common Law-principle, and that such a 
principle will sometimes survive the reasons in which it had its 
origin. But I think I have shown, that is to say, I think Sir 
William Blackstone and others to whom reference was made 
in the argument as authority, have shown—and I think Judge 
Gaston and Ch. J. Smith, whom I have just cited, (and whose 
opinions will not be disputed, unless the Counsel take issue 
with each other) have shown, that the principle in question is 
one which has not survived the reasons on which it is baséd. 
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Indeed, it is, inmy opinion, one of those plain principles, which 
carries the reasons on which it rests, in its own inherent 
nature. ; 

The same counsel was of the opinion, that the case of The 
Mayor §c., of Colchester vs. The Executor of Seaber (3 Burr. 
1866) was opposed to the idea, that upon its dissolution the debts 
of a corporation are extinguished, because there is no one to 
sue and be sued. Lord Kenyon said of this case in Rex vs. 
Clarke, (2 East, 75) that it did not pass’ without doubt, and 
Mr. J. Lawrence observed, that it was questioned in Rex vs. 
Passmore, (8 T. R. 199) but I.am not sure that what was 
there decided should have been questioned, and am dis- 
posed to allow the full benefit of it to the plaintiffs in error. 
The Counsel is mistaken, however, in its purport. In that case, 
there had been a judgment of ouster against the Mayor and 
Aldermen of the Borough of Colchester in the year 1740, and 
the borough remained without officers, and without asserting 
its corporate rights until the year 1763, when another grant of 
chartered rights was made to it by the crown, and officers cho- 
sen under it. Before the old officers had been removed, a bond 
had been made payable to the Mayor and Commonalty by the 
defendant’s testator, and action was brought upon it by the 
new magistrates. Out of this state of things arose the question, 
whether or not the old corporation had been dissolved by the 
ouster of its officers, and whether or not the corporation suing 
was a new and distinct corporation. If the former corporation 
were dissolved, its debts were extinguished—if only dormant, 
and it was revived by the new grant, its debts were not gone. 
Lord Mansfield, on this subject, held the following language: 
‘“‘T am clear, upon principles of law, that the o/d corporation 
was not absolutely dissolved and annihilated, though they had 
lost their magistrates; and by virtue of the new charter they 
are so revived as to be entitled to the credits and liable to the 
debts of the old corporation.” And Mr. J. Wilmot says, 
‘‘ Wherever a corporation accepts a new charter, it remains, to 
every purpose, as it did before, though the name be altered,” 
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It is thus made plain, that the case was put upon the ground 
that the corporation was never dissolved; there had always been 
an artificial person, in esse, to whom the debt was due. That 
person could not sue, it seems, for want of officers; but it main, 
tained, according to the views of the Court, an artificial 
corporate being; its rights and debts remained the same; it re- 
tained the legal possibility of being represented by its officers 
(analogous in its situation, in this respect, to the estate of a 
deceased person, upon which there has been no representation) 
and when it was represented by officers, it could assert its rights. 
And the effect of what the Court rules is, further, that if this 
corporation had been dissolved, it would then have parted, not 
only with all existence, but the legal possibility of ever being 
in a situation to enforce its rights, or to be held liable on ac- 
count of its obligations. Instead, therefore, of being opposed 
to the view I have taken of the reasons on which rests the 
Common Law rule under consideration, it directly supports 
it. 

Tt was also insisted. for the plaintiffs in error, that in the 
case of The Pres. ¢ Selectm.. af Port Gibson vs. Moore, (13 
Sm. and Mar. 157) it was decided that though the members 
of the corporation had been individually liable for the debt 
with the corporation, yet they were released upon the dissolu- 
tion of that corporation, because the debt was thereby extin- 
guished. The case does not support this remark. Action was 
there brought on the debt, as one due from the Pres. & Se- 
lectm. of Port Gibson. I take it, therefore, that it was a debt 
due by the corporation; or at all events, only through the cor- 
poration. The P. & S. who contracted the debt, belonged to 
the old corporation which had been dissolved ; and suit was 
brought against the new. The point made was, that the new 
charter was a revival of the old, and therefore the new corpo- 
ration was liable. The Court “held that this last Act did not 
revive the old corporation, but was a new creation—a new Act 
of incorporation, and did not revive former liabilities of tie.old 
corporation extinguished,” &c. No point was made in relation 
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to the liability of individuals for the debt, and wore in rela- 
tion thereto was decided. 

I could easily show, that none of the cases which have on 
cited controvert the views I have presented, and that some of 
them strongly support them ; but a further examination of cases 
would occupy too much time and space. I therefore leave them 
with the observation, that not a single case which I have ever 





seen, directly or indirectly disturbs the conclusion, that the rea-. 


sons for the Common Law rule we have been considering, are 
such as have been presented ; and not one in which this rule was 
recognized and applied, was a case in which, by the terms 
of the charter or otherwise, the natural person against whom 
suit was brought, had been made equally and severally liable 
with the corporation for the debt. 

If then, such be the reasons for this rule, the reasons and the 
rule fail to apply to these cases, when it is shown that this char- 
ter contains a provision, by virtue of which and by reason of 
their having accepted office subject to it, these directors became 
liable individually and severally, together with the bank, for the 
payment of any excess of issues beyond what the charter au- 
thorized, which might happen during their administration ; for 
then, notwithstanding the dissolution of the corporation, there 
did remain a'person who was liable for the debt, and against 
whom action could be brought for it. 

There being no difference of opinion between the members 
of the Court as to the other point made in these cases, the judg- 


ment of the Court thereon is delivered by my brother Lump: 


KIN. 
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BENNING, J, dissenting. 


Smiley brought an action of debt against Moultrie and others. 
In his declaration, he alleged that the defendants were the 
directors of the Commercial Bank of Macon, on the 29th of 


September, 1847; that the bank then owed, and up to the 


bringing of that his suit, had continually owed, an amount of 
debts exceeding three times the amount of the stock of the 
bank paid in, over and above the amount of moneys actually 
deposited in its vaults for safe-keeping ; fa he was then a 
creditor of the bank for one hundred and seventy-dollars, be- 
sides damages and interest, by being the holder of the promis- 
sory notes of the bank to that amount; that he had got judg- 
ments against the bank upon these notes, and had had fi. fas. 
issued on the judgments, and that the fi. fas. had been return- 
ed, with the entry on them, of no property to be found. | 

To this declaration, the defendants pleaded that the existence 
of the bank, by the act incorporating it, was limited to the 
first day of January, 1852, a day which (at the time of filing 
the plea) had passed. 

To this plea the plaintiff demurred, and the Court sustained 
him in the demurrer. 

To that decision the defendants excepted, and it is that 
which they have presented for review to this Court. _ 

On review, a majority of this Court have affirmed that judg- 
ment. I did not think that that judgment ought to be affirm- 
ed, and therefore I dissented from the judgment of this Court. 
I am now to state my reasons for my dissent. 

The declaration in this case is founded on a part of the eighth 
rule of the charter of the Commercial Bank of Macon. The 
eighth rule is. as follows: “The total amount of the debts 
which the said corporation shall, at any time owe, whether by 
bond, bill, note or other contract, shall not exceed three times 
the amount of their stock paid in, over and above the amount 
of moneys actually deposited in their vaults for safe-keeping— 
in case of excess, the directors under whose administration it 
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shall happen, shall be liable for the same in their individual, 
natural and private capacities, and an action of debt may, in 
such case, be brought against them or any of them, their or 
any of their heirs, executors or administrators, in any Court of 
Record in the United States having competent jurisdiction, or 
either of them, by any creditor or creditors of the said corpora- 
tion, and may be prosecuted to judgment and execution, any 
condition, covenant or agreement to the contrary notwithstand- 
ing. But this shall not be construed to exempt the said corpo- 
ration or the lands, tenements, goods and chattels of the same, 
from being also liable for and chargeable with the said excess; 
and such of the said directors who may have been absent when 
the said excess was contracted or created, or who may have 
dissented from the resolution or act whereby the same was 
80 contracted or created, shall ‘be liable as other directors 
for said excess. But such directors may be entitled to recover 
out of the directors assenting to such excess, by action of debt 
or on the case the amount which they may have been com- 
pelled to pay.” 

Assuming the declaration to be true, the “ promissory notes” 
of the bank, considered as consolidated, are evidence of the ex- 
istence of only one single debt. But the debt is a debt, to the 
payment of which are “liable” two parties—the bank and the 
directors. The bills are not evidence of the existence of two 
“independent” debts, to the payment of one of which is liable 


‘the bank, and to the payment of the other the directors. This, 
‘it seems to me is manifest, both from the language and the rea- 


son of this eighth rule. This, therefore, I shall assume to be 
true. 

This debt is one which exists, as I think I may say all debts 
do, by contract—by some contract, either expressed or under- 
stood. This debt is one, for the recovery of which, the preseri- 
bed remedy in the said eighth rule is an action of debt; and 
that is an action which always has to be founded on contract. 

The debt is also one which is evidenced by “ promissory 
nétes,’’ and these the charter makes to be contracts as in the 
eighth rule, when it says: “The total amount of the debts 
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which the said corporation shall, at any time owe, whether by 
bond, bill, note or other contract, shall. not exceed,” &c.; and 
as in the eleventh, when it says, “the bills obligatory and of 
credit, notes and other contracts whatsoever, on behalf of said 
corporation, shall be binding,” &c. 

Besides, if the charter is, itself a contract, every provision in 
it must be some part of the contract—must be matter of con- 
tract. And this Court, in the Irvington Bridge Co. vs. Har- 
rison, (6 Ga. R.) decided a charter for the incorporation of a 
bridge company to be a contract. 

This debt exists by contract. Who are the parties to the 
contract? on one side the bill-holder, on the other the parties 
liable to pay the bills—the bank and the directors. 

Now, when on one side of a contract there is a plurality of 
parties, they must stand as joint contractors, or as joint and 
several contractors, or as several contractors. In reference, 
therefore, to the contract under the eighth rule for the pay- 
ment of these bills, the bank ‘and the directors are to be con- 
sidered as occupying the relation of joint contractors or of 
joint and several contractors, or of several contractors. 

And of these parties, thus liable to pay the bills, the one I 
think is a principal, the others sureties. The directors, in my 
opinion, are but sureties for the bank—they have been so treat- 
ed by the plaintiff himself. He first sued the bank, and had a 
return of no property, as against the bank, and he states these 
facts in his declaration, as a part of the cause of action which 
he has against the directors, and the plaintiff is, on one side, the 
party to the contract—that is to say, is the holder of the notes. 

And that the bank occupies the place of a principal in the 
contract, also appears, I think, from this, that it was the bank 
and not the directors, it is to be presumed, that got the consid- 
eration which there was, for the issue of the notes. If the bank 
itself had paid these notes, could it, holding on to that consid- 
eration, go over upon the directors and make them repay it, 
what it had paid in taking up the notes? Whereas, if the di- 
rectors had paid the notes, what is there to prevent them from 
haying had re-imbursement from the bank ? 
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Does not the same thing appear too from this? The charter, 
by the fifteenth rule, provides that the stockholders -shall be 
bound, in person and property, for the ultimate redemption of 
tlie bills issued by the bank, meaning does it not, such bills as 
shall be issued not in ‘excess’—the eighth rule having said, 
that for the redemption of those issued in ‘excess, the directors, 
as well as the bank, should be liable. Now, under a similar 
provision to this fifteenth rule, contained in another bank char- 
ter, this Court has said that the relation which the stockholders 
sustained towards the bank, was that of sureties. (11 Ga. R. 
517. 8 Ga. R. 478.) And whatever reasons exist for saying 
that as to the bills issued not zn excess, the stockholders shall 
be sureties and the bank principal, the same reasons exist for 
saying that as to the bills cssued in excess, the directors shall 
be sureties and the bank principal. So to me it seems. 

I think I may say, then, of these parties, thus liable by con- 
tract to pay these bills, the one party stands as principal, and 
that is the hank; the other as surety, and that is the directors. 

If this’be so then, as by the law of principal and surety, 
whatever even discharges the principal, although it does not 
extinguish the debt, discharges the surety—the dissolution of 
this corporation was the discharge of the directors from this 
liability; for the dissolution of a corporation is, without dispute, 
the discharge of the corporation itself from its debts. 

But say it is not true that the directors are only sureties for 
the bank, then the debt being but a single debt, they must be 
liable to pay it either as joint contractors with the bank, or as 
joint and several contractors with the bank, or as several con- 
tractors. Let them be considered as liable in one of these 
ways. - , 

Now it is a general principle of law, that when what is but a 
single debt exists against several persons, whether as joint con- 
tractors or as joint and several contractors, or as several con- 
tractors, whatever extinguishes the debt as to one of the con- 
tractors, extinguishes it as to all. 

This principle follows from the nature of extinguishment. 
What is the nature of extinguishment? ‘Extinct commeth of 
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the verb extinguire, to destroy or put out; and arent is said to 
be extinguished when it is destroied and put out”. (1 Coke 
Litt. 147 b.) “ExttnavisHMEnt in contracts, the destruction 
of a right or contract, the act by which a contract is made 
void.” (Bouv. Law: Dic.) “WHENEVER a right, title or interest 
is destroyed or taken away by the act of God, operation of law, 
or act of the party, this, in many books, is called an extinguish- 
ment’. (3 Bac. Abr. ‘Extinguishment’)’. These defini- 
tions, indeed, give but the common import of the word extin- 
guishment. 

‘Now when a debt is “destroyed,” “put out,” extinguished, 
as to one of the parties to it, the debt is, of necessity, as to all, 
destroyed—put out—extinguished. To destroy, to put out, to 
extinguish a thing at all, or as toany other thing, or for any other 
purpose, is to destroy, to put out, to extinguish the thing wholly, 
as to all other things—for all purposes. To say differently is 

-to say that a thing may at one and the same time be dead, and’ 
yet alive. Can a thing be more than extinguished ? 

A common instance of extinguishment happens when one of 
the parties to a contract for the payment of money pays the 
money. Let saya bill of exchange be paid by any of the par- 
ties to it—by the drawer—by any endorser—by the acceptor— 
the debt due to the holder is totally extinguished. He, if paid 
by the acceptor, (say) cannot also get payment from the drawer. 
His debt, by one payment of it, is wholly extinguished. That 
is to say, when his debt is extinguished, as to one of the parties 
liable to him, by a payment made by that party, the debt is, 
as to all the parties liable to him, equally extinguished. 

So, let it be supposed, that in this case this debt had been 
once paid the bill-holder, by either the bank or the directors, 
can there be a doubt that the ‘debt would not have been extin- 
guished, as to both the bank-and the directors ? 

. But payment is but one of the means which exist for extin- 
guishing a debt. And there can be no difference, as to con- 
sequences between an extinguishment of a debt, produced by 
one means, and the extinguishment of it produced by any other. 
If, therefore, a debt is, by any means, as to one of the parties 
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liable to pay it, extinguished, it is extinguished as. to all the 
parties liable to pay it. Payment ean do no more than extin- 
guish a debt—whatever extinguishes a debt does as much as 
payment can do. 

The general rule then is, that whatever extinguishes what is 
but a single debt, as to one of the parties liable to pay the debt 
extinguishes the debt as to all the parties liable to pay it. 

Now one of the effects of the dissolution of a corporation is, 
that all of the debts due to and from the corporation are extin- 
guished. 

That this is one of the effects has, after the most elaborate 
argument, been held by this Court. In Thornton vs. Lane (11 
Ga. R. 491,) the language of this Court is—“why so much 
time and talent, labor and learning have been employed to. 
establish a proposition which no body denies, viz: that the 
debts of a corporation, either to or from it, are extinguished by 
its dissolution, I am at a loss to comprehend. Certain it is, 
that it was recognized by this Court, at this place, two years. 
ago, as it had been on more than one occasion previously”. 
Indeed, in this case, this proposition was admitted, both by the 
Counsel for the defendant and by the majority of the Court. 

It follows, that when this bank was dissolved by the expira- 
tion of the term of its charter, this debt, which it owed to this. 
bill-holder, was extinguished ;. and the debt having been extin- 
guished, as against the bank, it follows, from the nature of ex- 
tinguishment, that it was also extinguished as against the direct- 
ors. 

This, plainly, is the necessary conclusion from the foregoing 
propositions. It is therefore true, if the propositions are true. 
I have endeavored to show that they are true. 

It was argued, however, for the defendant in error, that one 
of these propositions is not true in the absolute form.in which 
it has been stated, viz: the proposition that-on the dissolution 
of a corporation, the debts to it and from it are extinguished. 
Tt was contended that this proposition, to be true, should have 
had annexed to it a condition—such a condition as would have 
made it assume this form: on the dissolution of a corporation, 
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the debts dre extinguished, provided there is not some one in 
existence to sue for the debts the corporation owns, and’ to bé 
sued for those it owes ; ‘but if there is any such person in exist- 
ence, then they are not extinguished. The addition of this 
condition was made necessary, it was urged, by the character of 
what was alleged to be the reason of the rule of extinguishment 
—that reason being alleged to be the non-existence, on the dis- 
solution of a corporation, of any person to sue for the debts 
due to the corporation, or to be sued for those due from it. 

The truth of this, one of these propositions, has perhaps 
another objection to struggle with—one which, however, was 
not urged in this case, although in the case of Thornton ve. 
Lane, (11 Ga. R. 496,) it was relied upon and stated in these 
words : “And why should it be thought a strange thing for the 
corporation, itself, which is primarily liable to be exonerated un- 
der the operation of the Common Law rule to which we have ad- 
verted, and for the personal liability of the stockholder, which is 
secondary only, to be retained and enforced? It would not be 
pretended that a debt due by the bank, and upon which there was 
an indorser, could not be enforced against the latter, notwithstan- 
ding the discharge of the principal. Noris this any new principle, 
either in legislation or jurisprudence. It has occurred a thou- 
sand times and oftener, no doubt, under the bankrupt acts of 
England and of this country, that the principal] debtor has been 
released by law, while the debt has been enforced against other 
parties to the paper, who were in no way interested in its con- 
sideration, which cannot be said, by the by, of these corpora- 
tions’. 

T his objection, if allowed to prevail, would produce a radi- 
cal change in the proposition or rule—it would expunge from 
the rule the word extinguish, and substitute words expressive 
of a different idea—it would make the rule take this form: on 
the dissolution of a corporation, the corporation is ‘“ exonera- 
ted’”’ from the debts due from it, but the debts themselves are 
not extinguished. They remain in existence, and may be en- 
forced against any other persons who happen also to be par- 
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ties to them. As to the debts due fo the bank, the rule, if 
made to take this form, is silent. 


Ought the statement of the rule to be modified, in one or 
both of these ways? This is the anethe which I will now 
try to answer. 

I think the rule is not to be modified in either of these 
ways. And my reasons for this opinion are—First. That in 
all of the many places in which I have seen the rule stated, 
there is not one in which it is stated with either of these mod- 
ifications ; and the modifications are so very important as to 
make me feel sure that if they existed, they would, in some 
place, at some time, by some body, have been mentioned in 
connection with the rest of the rule. Secondly. I have read 
@ good number of decisions, made by different Courts, which, 
if this rule be subject to these modifications, must have been the 
reverse of what they are. Thirdly. What I regard as the 
reason of the rule, will not permit the rule to take these mod- 
ifications. 

As to my first reason, I find the rule stated in Blackstone,. 
in these words: “ The debts of a corporation, either to or from 
it, are totally extinguished by its dissolution; so that the mem- 
bers thereof cannot recover or be charged with them, in their 
natural capacities”. (2 Black. Com.484.) In Kent, in these: 
“The debts due to and from the corporation, are all extin- 
guished. Neither the stockholders nor the directors or trus- 
tees of the corporation, can recover these debts or be charged 
with them, in their natural capacity”. (2 Kent’s Com. 353.) 
In Angell § Ames, in the same words asin Blackstone. (Ang. 
g A. §779.) In Grant, the latest English work on corpora- 
tions which I have seen, the rule is stated in these words: ‘The 
corporation (by dissolution) is wholly gone; and with it are 
lost and avoided all its claims, debts and liabilities, of all kinds. 
Both the property choses in action and other rights of the 
corporation, as well as its liabilities, ¢pso facto, pass from it on 
the event of dissolution”. (Grant on Corp. 3038.) 








Now, to give the rule exactly as it is, was part of the spe- 
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cial business of these writers. It is to be inferred, therefore, 
that if the rule is subject to the aforesaid modifications, these 
writers did not know of it. 

In every decision of any Court which I have seen, in which 
the rule is stated or acted on, except that of Thornton vs. 
Lane, (11 Ga. R.) it is stated or acted on, in a sense the same 
as that expressed by the writers aforesaid. Of these decisions, 
however, I will refer only to such as also support my second 
reason, which is, that there are decisions in good number, 
which, if this rule be subject to these modifications, would have 
had to be the reverse of what they are. These I will mention. 

The first is a decision made in Delaware, and made on these 
facts: An incorporated bank got a judgment against a debtor 
of it. Afterwards the bank was dissolved by the limitation of 
its charter. A year or two after the dissolution, the Legisla- 
ture passed an act “reviving, renewing, continuing and extend- 
ing the corporation from the first day of March, which was in 
the year 1880, until the first day of March, 1835,” and “ revi- 
ving, renewing, granting, continuing and extending the powers, 
privileges, rights and immunities theretofore granted the said 
corporation.” After the passage of this act, the bank took out 
scire factas on the judgment, to revive it. The defendant, 
among other things, pleaded that by the dissolution of the cor- 
poration, the judgment was extinguished. This plea was held 
by the Court to be a good bar. Commercial Bank vs. Lock- 
wood (2 Harrington, 14.) The language of the Court is this: 
“‘ When, therefore, the Commercial Bank, by the positive pro- 
vision of its continued charter, had, after the first day of 
March, 1830, ceased to exist and was then dissolved without 
either a representative or the possibility of one, as no provision 
is made by our laws for a representative in such a case, the debts 
due to zt became, at the instant of dissolution, in the emphatic 
language of the law, extinguished—not the right to or remedy 
for the debt suspended merely, but the debt itself annihilated.” 
The word of the Court is “annihilated,” not “exonerated”. 
And the act of the Court is according to the word, Now here 
was a case in which, notwithstanding the dissolution, there was 
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some body to bring suit—the revived corporation. Yet the 
decision was, that the revived corporation could not bring 
the suit—whereas, the decision should have been just the re- 
verse of that, had the rule been that dissolution extinguishes a 
corporation’s debts pnly, when there is no body to sue or be 
sued. 

The next decision to which I refer, is oné made in Tennes- 
see, in White vs. Campbell et al. (5 Humph. 38.) It was 
made on these facts: After the expiration of the charter of 
an incorporated bank, that of the Bank of the State of Tennes- 
see, one of the bank’s debtors, gave the president, directors 
and company of the bank a note for the debt; and to secure 
the note, executed a deed of trust—on this note, judgment was 
rendered at law, and on the judgment, a fi. fa. was issued, 
which was levied on the property contained in the deed of trust. 
Afterwards, the person to whom the deed of trust was made, 
filed a bill to have that deed set aside as illegal. 

The Court say “that The Bank of the State of Tennessee 
was not in existence at the time the note and deed of trust 
were execuied, is not and cannot be controverted. The neces- 
sary consequence is, that both the note and the deed of trust 
are inoperative and void, the one for the want of a payee, ~ 
the other for the want of a cestui que trust.” And they cite 
what I have quoted from Kent. The Court add, “But it is 
argued that it appears from the answer of the defendant, that 
the debt was fairly due from the defendant, Campbell, and that 
the intention in executing the note and deed of trust, was to 
secure the stockholders in that amount, and not the institution. 
This argument is a fallacy. We cannot recognize the exist- 
ence of stockholders of a defunct corporation,” &c. 

Now here was some body to sue and be sued, viz: the par- 
ties actually contracting with each other; and here was- the 
intention on the part of those parties, that one might sue the 
other; for it appeared “that the debt was fairly due from 
Campbell, and that the intention in executing the note was to 
secure the stockholders, and not the institution’. Yet, the 
Court held that one party could not sue the other. So com- 
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pletely was the old debt extinguished, that it could not serve 
as the foundation or consideration for a new promise, secured 
by an instrument under seal. This seems to have been the 
view of the Court. 

The next, decision to which I refer, is one made in Alabama, 
in Paschall vs. Whitsett, (11 Ala. N. Series, 472.) It 
was made on these facts: “The plaintiff in error having re- 
covered a judgment against the Gainsville & Nankeetah Rail- 
road Company, a corporation, caused the defendant to be sum- 
moned as a garnishee”. He answered, among other things, 
‘that the company, previous to the issuing of the garnish- 
ment, ceased to have any legal existence”. This answer the 
Court held to be a sufficient one. The language of the. Court 
is, “‘ But for whatever cause it may become defunct, we have 
seen that the debts due to and from it, are totally extinguished ; 
and in no just sense can one be said to be its debtor, either as 
a stockholder or otherwise”. Yet, in the case, there were parties 
and a proceeding between them, the garnisher and garnishee— 
the garnishment. ‘The garnishment was founded upon a judg- 
ment obtained against the corporation, before its dissolution ; 
and in ordinary cases, a judgment may be enforced against 
property, even if there is no existing party defendant to the 
judgment, if, sinee judgment, the defendant has died. But 
not in the case of a judgment against a dead corporation. In 
that case, the debt, say the Court in italics, is extinguished. 
That is the word, not “exonerated”—not that the defendant 
is personally exonerated, and the debt left open against his 
property and his sureties. They do not say this. 

T next refer to a decision from Mississippi—that made in the 
President, gc. of Port Gibson vs. Moore, (13 Smedes ¢ Mar- 
shall’s R..158) on these facts. Moore had an account against 
the President, &c. of Port Gibson. After the account had be- 
come due, the charter of the President, -&c. was repealed. 
Shortly after its repeal, it was revived. After the charter had 
been revived, Moore sued the revived corporation for his ac- 
count. 

The Court say, “The Act of repeal, when accepted by the 
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corporation, was a dissolution. It is now the settled doctrine, 
upon Common Law principles, independent of any Statute de- 
claring a different rule, that upon the dissolution of a corpora- 
tion, the debts due to and from it are extinguished. This is 
conceded in argument”. And they hold the account to be 
extinguished. Yet, here is somebody to sue and be sued. If 
the rule is such as not to extinguish debts, but only to suspend 
them until somebody can be found to be sued, here was the 
place for it to have come in and made the Court give a judg- 
ment just the opposite of that which it gave. Here the old 
debtor, himself, was again made alive. And if the rule would 
not let him be sued, would it have let his surety be, supposing 
he had had one? This Court, I think, would have said not. 
It would have said “extinguishment” must have its effect. 

I come, now, tothe decision in Fox vs. Horah, made in N. 
Carolina, (1 Jredell’s Eq. R. 358) on these facts: A loan 
was obtained by Hoskins, with Fox and Long as sureties, from 
the State Bank of N. Carolina. The note was made payable 
to Horah, cashier. Upon this note, Horah sued the parties 
to it and got a judgment against them. Pending the action 
the charter of the bank expired, and an attempt was then 
made to set up this occurrence as a legal defence: but it failed, 
because the Court held that “the legal interest in the debt 
was in Horah, and the action properly brought by Adm, and 
whether he was a trustee for the bank, or any other person, 
was an inquiry with which a Court of Law had no concern.” 
Then Fox filed a bill against Horah, in which he insisted that 
by the expiration of the bank’s charter, the debt had become 
extinguished in equity, notwithstanding that at law, in conse- 
quence of the legal title to the debt being in Horah, the debt 
might not be extinguished. And the Court sustained his bill. 
The opinion was delivered by Gaston, J. and it seems to 
have been well considered. It is certainly very clearly expres- 
sed. The opinion has init these words: ‘When the creditor 
corporation died, and there was no successor—no representa- 
tive—the relation of debtor and creditor ceased, and the debt 
became necessarily extinct.” ‘Upon the death of the bank, 
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without succession or representative, this debt became, by daw, 
as completely extinguished .as it would have been by a release 
from the corporation.” 

Now in this case, there was some body to sue—some body to 
be sued—there was, in fact, a suit at law, and what is more, a 
judgment of recovery in that suit—and a judgment sipties up- 
on a title good at law against. the world. 

If, then, in such a case, the Court held the debt to be extin- 
guished even in equity, it is certain that the Court could not 
have considered the true rule to be that on dissolution, the 
debts are not extinguished if there remains any one to sue or 
be sued. But let it speak for itself: ‘It is urged that al- 
though the defendant has no equitable title to this money, nei- 
ther has the plaintiff, and therefore the Court ought not to 
interfere, but suffer the law to prevail. Now, without repeat- 
ing what has before been stated, that the extinguishment of 
the creditor’s equitable right annihilates the equitable debt, so 
that the plaintiff no longer owes, and therefore in equity, has a 
perfect right to this money, it is enough that he does not owe 
it to the defendant, to give him an equity against the defend- 
ant. The moncy is yet in the plaintiff’s hands, and he has a 
right to keep it against all the world, unless it be required from 
him by one to whom it is due, or in behalf of one to whom itis 
due. Melior conditio possidentis. 

In short, the Court rides rough shod over the idea, that 
because there may be some body to sue and be sued, the debt 
is not extinguished. 

Now these decisions are all certainly in point, to show that 
on the dissolution of a corporation, the extinguishment or non- 
extinguishment of the debts, does not depend on whether there 
is any body tosue or be sued. They are in point, to show that 
notwithstanding there may be somebody to sue and be sued, 
yet the debts are extinguished. 

But these decisions being the decisions of Courts which have 
never been made the exponents of what the Law of Georgia is, 
are, it is true, not to be considered authoritative to her Courts. 
Still, perhaps, they may be regarded as some evidence of what 











| 




















852 SUPREME COURT OF GEORGIA. 





Moultrie e¢ al. vs. Smiley and Neal. 





is the Common Law upon the question, and that is the part of 
the Law of Georgia which governs the question. 

“They are, some or all of them, in point too, to show that 
extinguishment of the debts does not mean suspension of the 
debts—“exoneration” from the debts. 

I will now turn to, couple of cases that are more authorita- 
tive—a couple of old English cases : 

“A parsonage appropriated to a prior alien, was charged 
with an annuity, and after, was seized into the King’s hands, 
and it was enacted by Parliament in time of H. V, that 
the possessions of prior aliens SHOULD remain in the King and 
his heirs forever ; and the King granted the parsonage to an- 
other and his successors, as it was in the King’s hands; and 
the chargee brought a writ of annuity against the grantee of 
the parsonage, &. And the best opinion was, that the annuity 
is determined, for the corporation is dissolved. (Viner’s Abr. 
Rent, B. b. 4.) ’ 

Now if by the dissolution-of this corporation, the annuity which 
it owed, was merely suspended for want of some one to be 
sued for it, that want was supplied by the revival of the cor- 
poration in a new parson; and the decision should have ‘been 
that the new parson was liable to pay it. The decision, however, 
was, that by the dissolution of the corporation, the annuity 
was “determined.” 

“Money was borrowed by the Company of Woodmongers, who 
were incorporated, and a bond was sealed with their common 
seal, and subscribed by the defendants, who were two of the 
principal of the company. The bond was noverint universi 
$e. Nos registrum and guardianos, gc. of the company of 
Woodmongers, teneri, fc. ; and now, the company being dissol- 
ved, action was brought against those who subscribed the bond, 
but ruled that it could not lie, so the plaintiff was non-suit.” 
(Viner’s Abr. Corporations p. 5.) 

It seems that in this case, two members of the corporation 
subscribed the bond; and that the corporation sealed the bond. 

The defendants did not plead non est factum. So I infer 
that they signed the bond assureties. Indeed, I see no reason 
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why they should have signed it at all, except it is that they might 
become bound; still, I may be mistaken in this. If so, the re- 
port of the case which is in Lev. 2837—it being Edmonds vs. 
Brown, will probably correct me. That report is not within 
my reach. ) 

Assuming that I am right—assuming that these defendants, 
by subscribing the bond, intended to bind themselves, then the 
case is directly in point, to show that the extinguishment of the 
debts which follows the dissolution of a corporation, is one which 
follows, whether there is any body left to sue or be sued for 
the debts or not; and also to show, that this extinguishment 
means the extinguishment of the debt—not a suspension of the 
debt—not an exoneration from the debt. 

In relation to this last point, viz: whether the extinguish- 
ment of the debts consequent on a dissolution of a corporation, 
is not to be considered merely as a discharge or exoneration 
of the debtors from the debts, in the same way as the discharge 
ef a bankrupt is a discharge or -exoneration of him from his 
debts, I have a few more words to say. 

It was not insisted in the argument of this case, that the 
extinguishment of corporation debts, on a dissolution of the cor- 
poration, is of the same nature as that of the discharge of a 
bankrupt on his bankruptcy, from his debts. It was, however, 
said to be of the same nature, by this Court, in the case of 
Thornton vs. Lane, as may be seen in the passage from that 
case which I have quoted. Hence, I think it my duty thus 
further, to notice the point. 

In the first place, then, the language of the law which defines 
the consequences of bankruptcy to the debts of the bankrupt, 
is different from that’ which defines the consequences of dissolu- 
tion tor the debts of the corporation. The language for the 
former’is, that. the bankrupt shall be discharged from all debts 
due by him’at the time he became a bankrupt—not that the 
debts shall be ertinguished. On the contrary, there is another 
part of the same law which says that the debts are to get thier 
dividends of the bankrupt’s estate, which they could not do if 
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_ they were things that had been extinguished. The. language 
of the law, with respect to the consequences of dissolution, uni- 
fo.mly is, that the debts are extinguished. 

But in the second place, the Bankrupt Acts, themselves, pro- 
vile for keeping the bankrupt’s debts, after his bankruptcy, alive 
against other persons liable for the same debts. ‘“‘ By the Stat- 
_ute 10 Ann. 15, the discharge of a bankrupt from his debt, 
shall not be construed to release any other person who was 
partner in trade, or jointly bound, or liable to the same debt 
with the bankrupt”. (Com. Dig. Bankrupt D. 34.) This pro- 
vision was carried into the new general Bankrupt Act of 6 
Ga. 4,16. (Eden Bank. Law, 396.) 

In the Bankrupt Act of the United States, passed in 1841, 
@ similar provision was inserted. It is in these words: ‘ Pro- 
vided, that no discharge of any bankrupt, under this Act, shall 
release or discharge any person who may be liable for the same 
debt as a partner, joint contractor, indorser, surety or other-- 
wise, for or with the bankrupt’. (Sec. 4.) 

What is it, then, but these statutory provisions that prevents 
the mere discharge from his debt, of even a bankrupt, from 
operating as a discharge of all those bound with him or for him, 
to the payment of the same debt? But there are no such pro- 
visions of law to control the much stronger thing, eatinguish- 
ment of the debt, consequent on the dissolution of a corpora- 
tion. Must not that thing then have its full operation? I 
think it must. 

My third reason for thinking that the true rule, as to extin- 
guishment, does not take this form, viz: that the debts are ex- 
tinguished only in case there is no one to sue or be sued for 
them is, that the only argument which I ever heard used in 
favor of the rule’s taking that form, seems to me not to.be well 
founded. That argument is, that on dissolution, the debts are: 
extinguished, because then there is no one to sue or be sued for 
them. This, according to the argument, is the reason of the 
rule. What I have already said, shows, I think, this not to be 
the reason. In addition, I wish.to hazard 4 word as to what 
as the reason. 
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This rule, as to extinguishment of the debts on dissolution, is 
but a part of the general rule which defines the whole conse- 
quences of dissolution. That general rule is stated by Angell 
§ Ames, correctly no doubt, in these words: “At Common 
Law, upon the civil death of a corporation, all its real estate 
remaining unsold, reverts to the grantor and his heirs; for the 
reversion, in such an event, is a condition annexed by the law, 
inasmuch as the cause of the grant has failed. The personal 
estate in England vests in the King, and in our country in the’ 
people or State as succeeding to this right and prerogative of 
the Crown. The debts due to and from it, are totally’ extin- 
guished; so that neither the members nor directors of the cor- 
poration can be charged with them in their natural capacities.” 

Now, it seems fo me that the reason of the latter part of this’ 
rule is to be found in the existence of the’ two former parts, 
After these two parts of the rule had stripped the corporation 
of its whole property—had deprived it of its entire means of 
paying its debts, the best thing remaining to be done with the 
debts was to extinguish them ; so that, as to him who owned 
them, they might not serve as a source of vain hope ; and as to” 
those whom he might suppose to owe them, the disjointed mem- 
bers of the dissolved corporation, they might not be turned into 
an instrument of useless harrassment and expense. And to 
extinguish them was best, even though there might be others 
bound as sureties for their payment. For in such case, the 
sureties, if made to pay them, would, themselves, become, by 
such payment, the holders of the samé debts, and as much en- 
titled to have the debts paid by the corporation, as the original 
creditors had been. And the original creditors and the sure- 
ties, thus become creditors, would be parties equally innocent— 
equally meritorious. There is no reason, therefore, why the 
sureties, rather than the original creditors, should be made the 
sufferers. There are some reasons why they should not be. 
More of evil would come of making them the sufferers than 
would of making the original creditors the sufferers. To make 
them the sufferers quiet things would have to be disturbed ; 
there would have to be arrangements for getting the money to 
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pay the debts, &c.; the conveyance of the money, when got, to 
the creditors; the adjustment of the sums due; the writing of 
acquittances, &c.—trifles it is true, yet implying some degree 
of evil; the loss of some little time and labor; the mcurring 
of some little expense; the undergoing of some degree of trou- 
ble and vexation. All this evil, such as it is, would be saved 
by making the original creditors, instead of the sureties, be the 
sufferers. ‘In all other respects, the two classes would stand 
equal. The maxim, that of two innocent parties, one of whom 
must suffer melior est conditio possidentis, is not only law but 
wisdom. 

This, as to the debts due from a corporation.. As to those 
due to it this: By one of the two first parts of the general 
rule, the goods, that is the choses in possession, pass to the 
King. The debts due to the bank, if collected, would become 
choses in possession; and so, by that part of the rule, they 
would merely follow the course of the other goods and pass to 
the King. Why did not the rule, instead of extinguishing 
debts of this sort, require them to be collected and paid over 
tothe King? Perhaps, for the reason that at the early, time 
when the rule was a making, such debts were trifles not worth 
the King’s pursuit, or perhaps as the question whom such debts 
should go to was a question of pure bounty, it was thought by 
the makers of the rule that the “‘ poor debtor” isa more deserv- 
ing object of bounty than the great King. 

I hazard, then, the opinion, that the true reason why the law 
extinguished the debts due by a corporation on its dissolution 
was, that it had dtself first extinguished, all the means by which 
the debts could be paid: by giving back the corporation’s real 
property to the person from whom it had come, and by trans- 
ferring its personal property to the King. 

Indeed, could the law-maker, when making this rule as to 
extinguishment have said, it. is necessary to extinguish the 
debts because there is no one to be sued for them? For the 
law-maker must have known, that by the law as it stood, when 
"+ was making the rule, a debt is not necessarily extinguished, 

~e there is no one to sue or be sued for it. When a man 
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dies, there is no one, at first, to sue or be sued, as to his debts, 
yet the debts are not extinguished. So, when a trustee dies 
or is remoyed from. his trast; so when a debtor is without the 
jurisdiction. Was it ever thought that inability to bring suit 
in these cases, was a reason which made it necessary to say the 
debts should be extinguished ? 

- Unless, therefore, the law-maker had had for making this 
rule of extinguishment some other reason than that which ex- 
ists in these cases, viz: a@ mere want of some body to sue or 
be sued, would he have made the rule the rigid one of extin- 
guishment, which itis? Would he not rather have made it one 
similar to that which exists in the case of the dissolution of a 
natural person, which is that the collection of the debts due to 
and from such person, shall be swspended until.a successor can 
be appointed to take the place of the deceased person, but no 
longer? . How easy. for the law-maker to have said this, if his 
whole want was some body to sue and be sued. But this he 
did not say. What he said was, that on the dissolution of an 
artificial person, its debts should be extinguished—its property 
should not be administered for the benefit of creditors, but 
should go by the mere operation of law to others—the land to 
him from whom it had come—the goods to the King. 

So much as to what is and what is not the reason of the rule. 

The result of the whole inquiry, in my opinion is, to make 
the true meaning of the rule,:that on the dissolution of a cor- 
poration its debts are extinguished this, that on such dissolu- 
tion, the debts are axnihilated—annihilated absolutely, not 
conditionally—not on condition that there is no one to sue or 
be sued for them. - 

If this be the true meaning of the rule, it follows that on 
the dissolution of this corporation, this debt was totally anni- 
hilated—annihilated, both as to the corporation and as to the 
directors. 

And the practical result would be, that the plea of the di- 
rectors ought to be considered a good bar. 

Thus far I have treated the case as having but one soneet-— 
that which presents the bank notes as constituting, each, only 
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one single debt ; but that a debt due by contract, not by tort, 
and due by two separate parties—the bank and the directors—— 
and the result at which I have arrived, has been, as above sta- 
ted, the extinguishment of the notes, both as to the bank and 
directors. And this, it seems to me, is the only aspect which 
the case has. 

Let us suppose, however, that it has another—an aspect of 
tort. Let us suppose, that though there is only a single debt 
due, but due from both the bank and the directors; yet, it is 
a debt founded on a fort. Let us suppose, if we can, that al- 
though the charter is a general contract, and the notes to be 
be paid are each particular contracts, and the liability of the 
directors is a liability growing exclusjvely out of the charter, 
and a liability to pay these notes; yet, notwithstanding all 
this liability, on the part of the directors, is a liability sound- 
ing in ¢ort, and not in contract, whilst the liability, on the part 
of the bank itself—a liability growing out of the same char- 
tera liability to pay the same notes, is one sounding in 
contract and not in tort. If this be supposable, let us sup- 
pose it. Then the question will be, the bank and the directors 
being each liable for this one single toré, i. e. one tort for cach 
bank note, does the extinguishment of that liability, as to the 
bank, extinguish it as to the directors? And I say it does. 

“¢ Also, if two men doe a trespasse to another, who releases 
to one of them, by his deed, all actions, personalls; and not- 
withstanding, sueth an action of trespasse against the other, 
the defendant may well show that the trespasse was done by 
him and by another, his fellow, and that the plaintiff, by his 
deed, (which he sheweth forth) released to his fellow all actions, 
personalls, and demand the judgment,” &c. This is the text: of 
Littleton, and the commentary of Coke corresponds with the 
text. (Coke. Litt. 282, a.) 

If a release of the right of action for a tort, given to one of 
two tortfeasors, releases the other, much more would an extin- 
guishment of the debt or damages due for a tort, as to one of 
two tortfeasors, extinguish the debt or damages as to the other. 
Can there be a doubt of this? 
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Whether the debt of the directors, then, be one by tortor 
by contract, the effect is the same. The extinguishment of the 
debt, as to the bank, is the coingrinnan of the debt, as to 
the directors. 

Hitherto, I have gone on the supposition, that the bill-holder, 
in this case, had but one debt due to him on each of his bills, 
though it was due to him by each of two parties—the bank 
and the directors—and consequently, that he was entitled to 
but one payment. Say, however, that this supposition, so self- 
evidently true, as to me it appears tobe, is yetuntrue. Say that 
the bill-holder had the right to have payment of each of his bills 
twice—once from the bank and once from the directors. Say 
that the liability of the directors is distinct from and indepen- 
dent of the liability of the bank, so as to be totally unaffected 
by anything which affects the liability of the bank, then the 
question is, whether the liability of the directors, it being such 
as this, survives the expiration of the bank charter. 

That being the question, my answer,is, that the liability of 
the directors does not survive the expiration of the charter. 
And it is in the answer to this question, perhaps, that I differ 
most from the opinion of the majority of the Court; for they, 
if I understood them aright, put their judgment upon the idea, 
that by the charter, the liability of the directors was an “ inde- 
pendent liability” ; was one which would exist, eyen though 
the liability of the bank, itself, should cease to exist. They 
considered, that with. respect to the liability of the bank, the 
liability had ceased, having become extinguished by the disso- 
lution of the bank. Indeed, that this was so, was not consid- 
ered an open question, it haying been decided by the Court, 
after most thorough argument, in the case aforesaid, in 11 
Ga. R. And that it was so, was not disputed by the Counsel 
for the bill-holder. The debt, then, as to the bank, having to 
be considered as extinguished, and yet, the majority of the 
Court stil] considering the directors liable to pay: the amount 
of the debt, it was absolutely necessary, as it seems to me, for 
the Court, in order to have a foundation for’ this judgment to 
rest on, to hold the debt against the directors to be an inde- 
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pendent debt; that is to say, to hold, that before the dissolu- 
tion of the bank, each of these bank notes was evidence of 
two distinct, independent debts—one against the bank, the 
other against the directors. If the notes were evidence, each, 
of but one debt, though that might be a debt against two par- 
ties, how could that debt, when ‘extinguished—destroyed—an- 
nihilated, exist at all—exist against either of the parties; 
therefore, how could it exist against the directors? How 
could it exist against the directors, even should we assume the 
most unassumable of things, viz: that:the directors were prin- 
cipals, and the bank but a surety? For ifevena surety pays a 

a debt—if as to surety even a debt becomes eatingwished, it is 
equally extinguished as to the principal. The holder cannot, 
then, vall on the principal for payment, although, if: the extin- 
guishment be by payment of the debt, on the part of the sure- 
ty, the surety may call on him for the payment of the new 
debt thus arising. Of course, if, as to the principal, the debt, 
by any means, becomes extinguished, much more is it true that 
the debt becomes extinguished, as to the surety. This all, 
however, I have already endeavored to show, and think I have 
shown. be ote 

‘If I have, then it follows, that when the majority of the 
Court hold the debt—hold a debt still to exist against the di- 
rectors, they must hold:that there had, before the ‘dissolution 
of the bank, been existing for each bank note two debts, one 
against the bank, the other against the directors; and that of 
these two debts, it was only one which, by the dissolution of 
the bank, was extinguished, viz: that against the bank. This, 
to my mind, follows, of necessity. 

- For argument’s sake, let:it be admitted, therefore, that the 
bank notes constitute, each, evidence of two debts—one debt 
against the bank and another, and an “independent” debt 
against the directors, then did that one of the debts which was 
against the directors, expire with the expiration of the charter ? 

That:one of the debts, if it existed at all, existed by virtue of 
the charter. This is clear. 

If it existed at all, it existed too, as a penalty. The directors 
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got no benefit from issuing the bills. The consideration for 
the issuing of the bills went to the bank. But such bills—that 
is those thus issued in excess, being forbidden to be issued, and 
it having been put'in the power of the directors to prevent their 
being issued, this liability to pay them, if issued, was imposed 
on the directors, as a punishment for not preventing the doing 
of that, the doing of which it was made their duty to prevent. 
That this debt was a penalty, therefore, it seems to me is equal- 
ly clear. 

The question, to my mind therefore is, will a penalty survive 
that which imposes it? Now although this penalty (as I call 
it, on the assumption I am now going on, of its being an inde- 
pendent debt,) clearly results from the charter and from nothing 
else; yet, it was considered by the majority of the Court, if I 
understood them aright, as resulting from a law, the charter 
being, in this respect, to be considered, in the opinion of the ma- 
jority, not as a contract, but as a law. | 

Let the charter then be considered asa law. Then I think 
the question, whether a penalty will survive the law which im- 
poses it, has been settled by this Court. 

In the Bank of St. Marys vs. The State, (12 Ga. R. 496,) 
this Court say, “‘ we fully and unanimously concur, then, in the 
following conclusions: that the authorities cited, abundantfy sus- 
tain the position that an informer who commences suit under a 
Penal Statute, does not acquire thereby a vested right—that his 
claim to the penalty, at most, is ¢nchoate only, and cannot be 
fixed or vested, except by judgment—that no judgment can be 
reridered on a repealed Statute—that the repeal of the Statute 
prevents the imperfect right from being consummated or from 
becoming a vested right or contract; and that it is perfectly 
within the legislative competency to pass such repealing Stat- 
utes before final judgment”. 

These “ conclusions” more than cover this case. They are 
broad enough to cover it, had it, instead of being what it is, 
been such that the Legislature had repealed this eighth rule in 
the charter, long before the time of its expiration, provided the 
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repeal had been made, also, before these bill-holders had got. 
actual judgment against the directors. And these “conclu-. 
sions” rest upon a most solid foundation, as any one may see, 
who will be at the trouble to read the able opjnion, of which 
they are the result. 

They are recognized and affirmed in Lyon vs. the State, i qn 15th 
Ga. R. a case of the repeal of a law giving a right to the Solici- 
tor General, &c. to have his costs out of penal bonds, &c. as 
far as one particular bond was concerned. 

They have been recognized, in other cases, by this Court. 

Is there any difference between the effect of the expiration 
of a law, and that of the repeal of the law? It was so argued, 
and two cases were.cited to prove the argument. (8 Mees. 
Wels. 234. 3 Adolph. f Ell. 690.) These cases, however, 
prove nothing of the sort. It is true, in these cases, the law 
in question had expired; and yet, the decisions were, that the 
rights given by the law, had not expired with the law.. But 
the decisions were not put upon the ground, that there was a 
difference in the effects, between the expiration and the repeal] 
of a law: but on the ground, that before the expiration of the 
law, the right given by the law had become.a completely vest- 
ed one. But according to the Bank of St.. Marys vs. The 
State, a right to a penalty, never does become a completely 
vested one, before a judgment has been rendered for the pen- 
alty. 

In the nature of the thing, it is impossible for any difference 
to exist between the effects of expiration and those of repeal. 

‘By expiration, a law ceases to be; can repeal do more than 
make a law cease to be? 

Thus, then, I-have gone through with all the arguments 
which were presented to the, Court, or which I can: think of, 
to show that notwithstanding the expiration of this charter, 
the liability of the directors still remained; and the conclusion 
to which I have come is, that those arguments do not show it. 
On the contrary, on a careful survey of the whole ground, it 
seems to me most clear, that-with the ,expiration ,of the char-: 
ter, expired all liability, on the part of the directors. 
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Indeed, I may say, that to my mind, nothing is left for argu- 
ment when it'is once admitted, that on the dissolution of a cor- 
poration, the debts which it owes are extinguished. For to 
say that the debt which is produced by the issuing of a bank 
bill, “in excess” is not'a single debt, to the payment of which 
two parties are liable—the bank and the: directors—but is a 
double debt, to the payment of one half of which, as an inde- 
pendent debt, one of those parties is liable and the other of 
‘them, to the payment of the other half, is a proposition which, 
I think, will not bear stating. It becomes necessary, there- 
fore, to admit that the debt is a single debt; but a debt, to 
the payment of which two parties are liable. And tosay that 
when a debt, to thé payment of which two parties are liable, is 
extinguished as to one party, if is yet not extinguished as to 
the other, is to say what would, I think, make a revolution in 
the law of contracts. Would it not produce a revolution it that 
law, to say that payment by one of the parties liable to pay 
debt; should not count for the other parties? And yet, what 
is payment but one out of many modes of extinguishing a debt? 
The very utmost that payment can do, is to extinguish the paid 
debt. And whatever else extinguishes the debt, does as much 
as payment can do. And this extinguishment of the debt, is 
the thing from ‘which the consequences flow—the thing which, 
even in the case of payment, sets free the parties. 

My conclusion, therefore, upon the whole is, that with the 
expiration of the charter, expired the liability of the directors 
to pay these bank bills.“ And for this conclusion, I have sta- 
ted my reasons. | 

‘In the other case, that of Moultrie vs. Neal, which is like 
this, in all respects, I also dissent, and -for the same reasons. 
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No. 33.—Wintiam C. Pos, administrator &c., plaintiff in error, 
vg. GEORGE Scuuey, defendant. 


[1.] By will, C appointed S to act as guardian of the property of his children ; 
at the same time, appointing others to act as guardians of their persons. 
After C’s dexth, his children inherited property from an uncle. S, as guar- 
dian, under the will, sued the uncle’s administrator for this property, with- 
out making it appear that he had given bond and security, for the proper 
management of the property: J/eld, that 8 had no right to recover the 
property from the administrator. 


In Equity, in Bibb Superior Court. Decided by Judge 
Powers, January Term, 1854. | 


The facts in this case are as follows : 

On the 16th of April, 1851,-Charles Cunningham executed 
his last will and testament, by which he constituted and ap- 
pointed. Mrs. Eliza F. Poe, and Mrs. Ellen Fitzsimmons, the 
personal guardians of this children, “to conduct their educa- 
tion and raising,” &c. Xe. 

The second item provides, that George Schley shall act as 
the guardian of the property of the children, &e. &. 

This. will further appomts John Bones, Owen Fitzsimmons, 
George O. K. White and William J. Eve, executors, who had 
it admitted to probate on the 5th of May, 1851, Cunningham 
having died before that time. © 

On the 18th day of May, 1851, George 0. K. White 
died, leaving a large estate and intestate; to one share of 
which estate, the children of said Cunningham were entitled, 
in right of their mother, the sister of said White, who died be- 
fore her husband. William C. Poe administered on his estate, 
and this bill is filed by said George’ Schley, as testamentary 
guardian of the property of said children, under Stat. Ch’s. 
IT. Plaintiff in error demurred to said bill, on the ground that 
it is not alleged in said bill, that complainant has been appoint- 
ed by the Ordinary, guardian of said minors, for their distri- 
butive share of said George White’s estate; nor does it appear, 
that he has given bond and security, under the statute. 
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The Court ovey-ruled the demurrer; to which decision the 
defendant excepts. 


Por, Nisset & Pos, for plaintiff in error. 


G. J. & W. Scutey, for defendant. 


By the Court.—Brnnina, J. delivering the opinion. 


[1.] The question is, whether George Schley, having no 
right as guardian, except such as he derived from the will of 
Charles Cunningham, was entitled, as guardian, to demand of 
Wm. C. Poe, as administrator of Geo, 0. K. White, the share 
of the estate of White which the minor children of Cunning- 
ham, after his death, inherited from White, who was their uncle. 

The first section of the Act of 1851, “to secure the prop- 
erty of minors against the mismanagement of their guardians, 
by requiring bond and security,” is as follows: ‘ That from and 
after the passage of this Act, whenever any child or ‘children 
shall have any guardian, by Statute appointed, or by the deed 
or will of the father or mother of said child or childrén, 
and any property shall descend to said child or children, by 
virtue of the Act of Distributions, or of any will, deed or gift, 
other than from said parents, it shall be the duty of the Court 
of Ordinary, executors, administrators or trustees, as the case 
may be, having the control of said property, to withhold said 
property from said guardian, until bond and good security be 
given, as in other cases of guardianship, to be judged of by 
the Court of Ordinary: Provided, that if such guardians shall 
fail or refuse to give such bond and good security, said Court 
may appoint some other fit and suitable person to act as such, 
first compelling said person to give bond and good security, as 
is now required in other cases of guardianship”. 

It does not appear.that Mr. Schley had given the bond and 
security required by this Act. 

It follows that he was not entitled to bring this suit against 
Mr. Poe, the administrator, if his case is within this Act. 
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Is his case not within the Act? Does the Act include the 
case of no guardian, who was a guardian at the time of the 
passage of the Act? And Mr. Schley was a eye at that 
time. 

The words of the Act, taken fairly, will include guardians 
existing at the time of its passage. This will plainly appear, 
if, in reading the words, we omit those which I will enclose in 
brackets: “That from and after the passage of this Act, 
whenever any child or children shall have any guardian [by 
Statute appointed, or by the deed or will of the father or mo- 
ther of said child or children, ] and any property shall descend,” 
&e. 

And the words:in brackets do not affect the sense, perhaps, 
at all. They seem to be intended to show the kinds of guar- 
dians meant to be reached by the Act—as all guardians ap- 
pointed by the deed or will of a parent, and not to be intended 
to show that only some of each of these kinds were meant, viz: 
such as might come into existence after the passage of the 
Act. If they were intended merely to show the kinds meant, 
it may admit of a doubt whether they affect the sense at all; 
whether the kinds of guardians they express are not all the 
kinds which exist; and whether, therefore, the words amount 
to anything more than an enumeration of particulars which, 
if the enumeration had been omitted, would have been neces- 
sarily implied in the general words, “any guardian”. It may 
be doubted whether, by the law of Georgia, there can be any 
guardian of property, except, perhaps, some temporary guar- 
dian, as one ad litem, unless that guardian be appointed un- 
der a Statute, or by the will or deed of a parent. See Act of 
1823, (Cobb, 322.) 

But certainly, if this were what the words were intended to 
show, then they do not so affect the sense as to make it exclude 
from the Statute, the case of a guardian who'was existing as 
such, at the time of the passage of the Act. 

And if the words will fairly take in the case of such a guar- 
dian, the reason will certainly do the same, and more too. 
The reason will no more allow the case of such a guardian to 
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remain outside, than it will the case of a guardian appointed 
subsequent to the passage of the Act. The reason is, “to se- 
cure the- property of minors against the mismanagement of 
their guardians’; a reason which extends to guardians ap- 
pointed before the passage of the Act, perhaps, in an especial 
manner, as it must have been the “mismanagement” of such: 
that constituted the mischief which occasioned the passage of 
the Act. | 

The case of this guardian, Mr. Schley, therefore, was inclu- 
ded within this Act. ; : 

But even if this Act did not exist, what is there to give Mr. 
Schley a right, as guardian, to make this demand upon Mr. 
Poe, the administrator. The will and the Statute of 12 
Charles Il. (Schley’s Dig. 242.) But the will appoints Mr. 
Schley to “act as the guardian of the property” of the mi- 
nors; at the same time appointing other persons ‘personal 
ba” cl of the minors themselves, and the Statute of Charles 
gives leave to the father “‘to dispose of the custody and tudtion 
of his child or children”; that is, to appoint a guardian, not 
for the property, but for the persons of his children., Does 
this Statute, then, authorize Mr. Cunningham’s appointment of 
Mr. Schley to the guardianship of any property, even such pro- 
perty as he, himself had, when he was making the appointment, 
to say nothing of property which he never had, but which, af- 
ter his death, was to fall to his children, by inheritance, from 
an uncle? It is a most doubtful question, especially when it. 
is remembered that Mr. C. had also appointed “ personal guar- 
dians”’ for his children, and that the ninth section of the same 
Statute of Charles declares that the personal guardian shall 
take the profits of the children’s lands, and the custody, &. 
of their goods. 

We think the demurrer ought to. have been sustained to the 
bill; and therefore, that the judgment. over-ruling the demur- 
rer, ought to be reversed. ‘ 
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No. 84.—Matruew A. MARSHALL, assignee, plaintiff in 
error, vs. RHODA Morzis, claimant, defendant. 


[1.] [2.] "As to when secondary evidence is admissible, and as to what is 
good secondary evidence, in the case of a lost deed. 

[3.] Lowe vs. Morris, (13 Ga. R. 169,) on this same deed, approved. 

[4.] Ordinarily, a new trial wilt not be granted, merely because irrelevant tes- 
timony has been admitted. 

[4.] A marriage settlement is not within the Act of 1818, which prohibits 
assignments that prefer some creditors to others. 


[5.] To charge the Jury that marriage is a valuable consideration, and suffi- 
cient to support a deed; and that if the woman is guilty of no fraud, and 
enters into the settlement without notice of a-debt, due from the man to a 
third person, she will be protected in the property conveyed by the settle- 
ment, against that debt, is not an erroneous statement of the law. 

[6.] A new trial will not be granted, when it must result in a verdict just 
like thre old one. 


[7.] The Statute of 1850, to prevent Judges from giving to the Jury their opin- 
ions, as to what facts have been proved or not proved, does not reach the 
case in which a Judge, in the course of his charge, merely recites such of 
the facts in evidence, as are wholly undisputed. 


_€laim, in Crawford Superior Court. Tried before Judge 
Powers, March Term, 1854. 


This was a claim interposed by Rhoda Morris to certain ne- 
groes, levied on as the property of Richard Morris, her former 
husband, by a fi. fa. in favor of James W. Marshall vs. said 
Morris, transferred to Matthew A. Marshall, the plaintiff. 

On he trial, the plaintiff introduced the fi. fa. transferred 
as aforesaid, and proved the negroes to have been, since the 
rendition of the judgment, in the possession of Richard Morris. 

The claimant then offered a copy, from the records; of a 
deed of marriage settlement, made by Richard and Rhoda 
Morris, in contemplation of marriage; and for the purpose of 
laying the foundation for such evidence, she introduced, as a 
witness, Samuel Hall, Esq., who testified, that in 18438 or 1844, 
@ marriage settlement between Richard and Rhoda Morris was 
in his possession; placed there for the purpose of defending 
the title of claimant to the same property, against other plain- 
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tiffs in fi. fa. ; that. the paper, while in his: possession, was 
proven in Court by the witnesses to it, to be the original; that 
after diligent search, he could not find it, and that the paper 
had been destroyed or lost. 

To the introduction of this copy the psi — on the 
following grounds: 

1st. Because, in January, 1838, (at which time the deed was 
recorded,) there was no Statute authorizing the record of such 
papers. 

2d. That the witness, Hall, was not a subscribing witness 
to the instrument; and that his testimony did not -prove the 
existence of the original of the copy, now offered; nor does he 
account for its non-production, if it did exist. 

3d. That the instrument offéred, created. no estate in the 
claimant. 

These objections were over-ruled by the. Court, and the copy 
was admitted. To-which decision plaintiff excepted. 

The instrument thus given in evidence, was a deed dated 
Dec. 20th, 1837, between Richard Morris, of the first part, 
Rhoda Jenkins of the second part, and Matthew A. Marshall (the 
plaintiff) of the third part, setting forth, that the two first 
named parties contemplated marriage ; that Morris had twelve 
certain named negroes in his own right, and that Rhoda Jen- 
kins had four named negroes in her own right; and that “in 
order to secure the said named negroes to the use of the ‘said 
Rhoda, so that those ownéd by the said Rhoda, shall not, by 
reason of tle said contemplated marriage, vest in and become 
the property of the said Richard Mornis; and also, that the said 
described negroes, the property of the said Richard Morris, may 
be vested in the said party of the third part, for the use herein- 
after mentioned’. The deed went on, in considération of the 
marriage, to vest inthe said Marshall the whole sixteen negroes, 
“in trust for said party of the second part, and her heirs forever’’; 
and it was likewise agreed between the parties, “that the said 
party, of the first part, shall have the use and benefit of the said 
sixteenslaves, without account, for and during his natural life”. 

VOL. XVI-47 











870 SUPREME COURT OF GEORGIA: . 





Marshall, assignee, vs. Morris, claimaht. 


_¥. H. Murdock then testified for claimant, that he was a 
subscribing witness to a marriage settlement, executed by 
Richard and Rhoda Morris, aid Matthew A. Marshall, before 
the marriage of the first named parties, on the same day that 
all the parties signed it, but he did not read it, nor does he 
know whether the copy just read, was a copy of it or not. 

Claimant then offered in evidence a declaration in a suit of 
Matthew A. Marshall vs. Richard Mortis, on which was a judg- 
ment of non-suit ;,and also the declaration subsequently filed of 
James W. Marshall vs. said Morris; and the judgment thereon 
being the same on which the fi. fa. now levied was issued; from 
which declarations it appeared that the former suit was on a 
note of the same tenor as thre latter. 





This testimony was objected to as irrelevant, which objection 
the Court over-ruled and plaintiff excepted. 


"The plaintiff proved in rebuttal, by Thomas Andrews, that 
the negroes, conveyed in the marriage settlement, were the 
whole estate of Morris. 


Tt yas proven that the negroes ae on were the same con- 
veyed in the marriage settlement by Morris, and that the debt 
on which the Ji. fa. was founded, was in existence at the time 
of the execution of said settlement, being a note held by Mat- 
thew A. Marshall. 


The testimony being concluded, the plaintiff’s Counsel reques- 
ted the Court to charge the Jury, that if the marriage settle- 
ment was made subsequent to the giving the note to Marshall, 
and if it conveyed all the property of Morris, leaving no means 
in his hands of paying the note, that a, presumption of fraud 
was raised, which if not.rebutted, would make the settlement 

void as to Marshall. 7 


That. when there are several' parties to a conveyance, it may 
be fraudulent.as to oneand not as to-another : and that before they 
can consider Marshall as implicated in the fraud, it must ap- 
pear that he was the holder of the note at the time he signed 
the settlement; and furthermore, that he knew. at the time, that 
the settlement covered the whole of Morris’s, property ; and.also, 
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that he signed the settlement with a knowledge of its legal ec con- 
sequences, and not.in ignorance of them. 

The Court charged the Jury, that marriage is a- valaible 
consideration, and sufficient to support a deed; and that if 
Mrs. Morris was guilty of no fraud, and entered into the con- 
tract without notice of plaintiff’s debt, she will be protectéd in 
the property; and that if Marshall was the owner of the note, 
at the time he signed the settlement, it was his duty to give 
notice of it to Mrs. Morris; and having failed to do so, he is 
precluded from setting up any claim against the property. 

The Jury found the property not subject, and plaintiff in fiv 

fa. excepts to the several rulings and charges of the Court as 
stated. ' 





HUNTER} ay for plamtiff-im error. ' 
§.& RP. Haus Pox, Nisset & Pow for defendant. 
By the Court. aiaiaaion J. delivering the opinion. 


The record eopy ef the deed, ponteined.i in Ahe\vesend book, 
was properly admitted as evidence. 

[1.] The loss ef the original, was sufficiently sees by Mr. 
Hall’s testimony. That testimony amounted to more than the 
rule of Courtrequires. The rule is, “Whenever a party wishes 
to introduce the copy of a deed or other instrument between 
_ the. parties litigant, in evidenee,.the oath of the party stating 

his belief of the loss or destruction of the original, and that it 
is not in his possession, power or custody, shall be a sufficient 
foundation for the introdugtion of such secondary evidence”. 
Such testimony as Mr. Hall’s was worth more than would have 
been the belief of the party, that the deed had been lost or 
‘destroyed. That belief, besides being the belief of the person 
having the greatest interest to entertain such belief, might 
have been one founded on any reason ; and therefore, founded 
on @ reason not so good as that of a failure to find the deed, 
“after a diligent search”. 
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[2.] The.loss.of the original being sufficiently shown, the 
record copy, itself, was good secondary evidence. 

This deel was signed by two witnesses—one of whom signed 
as a. Justice ef the Inferior Court. It bore date on the 22d 
day-of December, 1837, and was mnoteded the 3d of January, 
1838.. 

By the Act of. 1827, {Cobb's Dig: 172, §3,) this deed is such 
-@ one as was admissible to record; indeed, it was admissible 
to record by the Act of 4819. 

By the-second section of the Act of 1837—25th Decem- 
ber—(Cobd’s Dig. 175,) it is such @ deed, that if recorded 
within twelve months from the passage of that Act, “ upon the 
usual proof of” execution, and then lost or destroyed, a copy 
of it might “be reat in evidence, without further proof.” 

It is true that this deed was not recorded until after the ex- 
piration of more than twelve months from the passage of the 
Act. But then, by the first section of the Act of 1889, (6058's 
Dig. 177,).it is declared that this second section of the Act of 
1837, shall be “continued of force, witheubd limitation, as to 
the time of recording the deeds therein mentioned”’. 

This second section of the Act of 1837, thas indefinitely ex- 
tended by the Act of 1839, allowing “copies”? to be read as 
evidence, of course allowed this record copy te be read as evi- 
dehce—the record vopy being, indeed, oie than any copy 
taken from itself. 

‘The Act of 1845, “‘for the-adntission of certain evidence in 
cases therein mentioned’, -has nothing to do with any question 
made in this case« (ob3's Dig. 179.) 1 

Nor has the Act of 1847, “‘to require marriage settlements 
tobe recorded”. This Act has — no operation, ae 
mere questions of evidence. 

“The formal objéctions to the deed being insufficient, was the 
sabstantial one sufficient? That was, that the deed conferred 
no separate estate on Mrs. Morris. ; 

A construction, by this Court, has already been put upon 
this deed. In Lowe vs. Morrig, (18 Ga. R. 169,) this Court 
say, “ The first question to be settled imtbis case is, what shall 
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be the proper construction of the deed of marriage settlement 
entered into betweer Morris and his wife, prior to their mar- 
riage. The deed of settlement expressly declares that Morris 
shall have the use and benefit of the sixteen slaves mentioned 
in the deed, without account for and during his natural life. 
By the provisiens of this deed of marriage settlement, the fee 
simple title to the negroes was vested in Mrs. Morris, subject 
to the life estate of her husband, Richard Morris, whe’ was to 
have the use and benefit thereof during his natural life, without 
account. The life estate of Richard Morris, in.this property, 
wag therefore liable for the payment. of his debta’’. i; 

{8.] According to this view of the deed, Mrs.. Morris did 
take a separate estate in the property. And this view of the 
deed we have seen no reason to disturb. . 

.[4.] The only objection made to the admission, jn evidence, 
of the two declarations was, that they were trrelevant: Admit 
that to be so; still, should a new, trial be granted, merely on 
that account? In common gases, it is to be presumed, after 
verdict, that irrelevant testimony had no effect upon the Jury, 
in producing the verdict, There is nothing to show that thig 
is not a common case. 

We do not say, however, that this evidence was such as was 
not material for the claimant. On that point, it is not.neces- 
sary to express an opinion. 

[5.] This deed was not void by the Act of 1818, eto prevent 
assignments or transfers of property to a portion of creditors, 
to the exclusion and injury of the other creditors,” &. 

That Act does not touch this case. Rhoda Jenkins, at the 
time when this deed was made, was not a creditor of Richard 
Morris. How, then, could the deed to her, or for her benefit, be 
one to prefer a creditor? The deed was made, not to sécure 
a creditor in his debt, but to enable the maker of the deed to 
effect a marriage—was made in consideration of marriage. 
Such a deed is not within the letter or spirit of the Act of 
1818. 

Both parts of the charge to the-Jury were objected to. “The 
first part is in these words: “that marriage is a valuable con- 
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sideration, and sufficient to support a deed; and that if Mrs. 
Morris was guilty of no fraud, and entered into the contract 
without notice of plaintiff’s debt, she will be neve in the 
property’. 

The Statute of the 13 Eliz. “against fraudulent deeds,” 
&e. (Sch. Dig. 214,) is the law which this charge mnie if it 
violates any. 

That Statute is, for general purposes, well condensed by 
Prince, into the following words: “Every conveyance of real 
or personal estate, by writing or otherwise; and every bond, 
suit, judgment and execution, that shall be had’ or made to de- 
lay or defraud creditors and others of-their debts and other 
rights, shall be veid as against such creditors, &c. and them 
only. But the Act shall not extend to any conveyance on 
good consideration and bona fide to yan without notice of 
the fraud”’. 

[5.] The charge is visibly within this Statute. Obviously, 
it'does not offend against this Statute. . 

The other part of the charge i is in these words* “that if 
Marshall was the owner of the note, atthe time he signed the 
settlement, it was his duty to give notice of it to Mrs. Morris ; 
and having failed to do so, he is precluded from setting up any 
claim against the property’. 

The objection to this charge was, to the word “precluded”. 
It was insisted, that notwithstanding Marshall might have 
owned the note when he signed the settlement as trustee for 
Mrs. Morris, yet, he was not estopped from attacking the set- 
tlement, unless he knew that “‘ the settlement covered the whole 
of Morris’s property ; and also, knew what would be the legal 
effect upon his rights, of such an act, on his part, as that of 
signing, as trustee, the settlement.” 

But the settlement did not “ cover”, that is, convey Mor- 
ris’s whole property ; it left in him a life estate in all that pro- 
perty. This is the fact—the fact apparent upon the face. of 
the settlement, itself, which Marshall signed. And a matter 
assumed to exist in.a case, but which does not exist in it, can: 
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not be made the ground of an tiers to a veagarreatin in the 
case. 

And while it may be true, sila as a pare principle, 
that 2 man must know the legal consequences of his act, that 
‘the act may estop him; yet, it is beyond deubt, also true, that 
every man shall be presumed to know the legal consequences 
of his act. Whether this presumption shall be a conclusive 
one or not, is another question, and one which calls for no de- 
cision in this case.’ Say, for this case, that the presumption: 
is only prima fatie. Then, if the Court had given the plain- 
tiff the full benefit of it, the charge, in this respect, would have 
been, if Marshall held the note when he signed the settlement, 
he was estopped, unless he was ignorant of the law which made 
estoppel the consequence of such an act: but that until he af- 
firmatively, on his part, showed himself to have been so igno- 
rant of the law, it was to be presumed that he was not 80 si 
rant of it. . 

Now, if the charge of the Court had taken this. form, the 
verdict of the Jury, of necessity, would have been- the same 
that it-was under the form which the charge did take; for 
there is nothing in the ease going to show that Marshall was 
ignorant of the law in question. 

[6.] A new trial will not be granted, when it must result in 
a verdict just’ like the old one. 

What is thus said of the charge, -disposes of the requests to 
charge. 

-It was also argued, that “the Court erred in telling the 
Jury what had been proved”. 

The part of the charge which it was argued did this, is the 
following: “‘The note being made payable to Matthew A. 
Marshall, is presumptive proof that he held the same, at the: 
date of the settlement; also, that he had sued upon the note, 
and the fi. fa. being transferred back to him, all go to show 
that the note was in his hands at that time.”’ 

Does this amount to the expression or the intimation of an 
opinion, on the part of the Judge, that the particulars recited 
in this general way, had been proved? (Cobb's Dig. 462.) 
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The most that ean be said of the charge is, that it silently as- 
sumes the particulars to ke true; that it treats them as wndis- 
puted facts. And such they were. And strictly speaking, to 
assume a fact as true, is neither to express nor to intimate an 
opinion, that the fact has been proved. Suppose the Court’ 
had said these particulars are true, to my certain knowledge, 
but they have not been proved to be true? Such a statement, 
however wrong, would not be inconsistent, in itself, nor would 
it be a violation of the Act aforesaid. 

This charge, then, is not tvithin the words of the Act of 
1820. And can it be said to be within the meaning—to belong 
to the mischiefs the Statute was intended to remedy? The 
Act could never have been intended to prevent the Court from 
assuming, as true, for the conveniente of charging a Jury, those 
facts, of which there are many, in almost every case, about 
which there is no dispute between the parties. It must have 
been intended to prevent Judges from expressing or intimating 
their opinions, as to whether disputed facts had been proved. 

For the expression or intimation, by the Judge, of his opin- 
ion, as to whether such facts had been proved or not, might, 
and probably would, have some effect in shaping the verdict; 
as the Jury would, it is likely, be influenced more or less by any 
thing coming from the Court. . But the expression or intimra- 
tion of the Judge’s opinion, as to undisputed facts, could not 
possibly have any effect in shaping the verdict. - 

Suppose both parties say to the Jury, we admit this and 
this fact to be:true, and the Court, when it comes to charge, 
merely in the course of the charge, mentions what is thus 
admitted, is it possible to say, that although the words of 
the Statute do not reach this act of the Judge, the intention 
does ; and therefore, a new trial is to be granted ? 

‘[7.] The Statute, we think, does not extend to a case where 
the Judge, in the course of his charge, merely mentions such 
facts in the evidence, as are wholly undisputed. 
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No. 35.—Icuasop H. ALBERTSON e¢ al. plaintiffs in error, ve. 
Tomas Hatioway, for the use of David Mallibehtony de- 
fendant in error. 


[1.] A plea of failure of consideration, without fraud, may be pleaded to a 
note which is a joint and several promise to pay by two, which purports to 
be over the hand and seal of the makers, and has a seal or scroll affixed to 
the name of one, the other signing with his own proper hand, as security. 


Debt, in Houston Superior Court. Tried before Judge 
Powers, April Term, 1854. 


This was an action of debt, brought by Thomas Halloway, 
for the use of David Halliburton, against Ichabod H. Albert- 
son and Stephen Brown, on the following note: 


“On or before the first day of January next, we or either of 
us promise to pay, or cause to be paid, unto James Halloway, 
the sum of Eleven Hundred and Fifty Dollars, for value recei- 
ved. Witness our hand and seal, this the 12th day of Marth, 
1847. ICHABOD’/H. ALBERTSON, [L. s.] 

STEPHEN BROWN, Sec’ty. 

Witness, D. P. Smat.” 


To this action the defendants pleaded the general issue— 
payment, and partial failure of consideration. 
On the trial, plaintiff moved to strike the defendant’s plea’ 


? 


of “ partial failure of consideration,” on the ground that no 
fraud or illegality was alleged in the contract, and the same 
being under seal. The Court sustained the motion, but allow- 
ed the defendants to amend their plea, by charging fraud in 
the contract, on which the note was founded, and plaintiff ex- 
cepted. 

Plaintiff then read the note to the Jury and closed. 

Defendant then read in evidence the testimony of Dempsey 
P. Small and two other witnesses, taken by tert in, 

¥Ou. XvI-48 
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substance, “that the note sued on was given to Halloway for 
two negroes, Westly and Anp; the former, valued at the time 
ef the sale, at $700, and the latter at $450. Had known Ann 
from the time Albertson purchased her, and she has been, du- 
ring the whole period, afflicted with rheumatism—unable to 
work, and worth nothing ; at the time of the trade, Halloway 
said her feet were sore from travelling.” The defendant then 
read in evidence a bill of sale from Halloway to Albertson, 
warranting the soundness of the two negroes, Westly and Ann, 
dated the 12th March, 1847. 

The defendant introduced other witnesses, all testifying that 
the girl Ann, in her condition, was worthless; but that if sound 
and healthy, was worth $400. 

The plaintiff then read in evidence the answers of Albertson,. 
one of the defendants, to a set of interrogatories filed against 
him, as follows: “that he did, while Halliburton held the note 
ag agent for Halloway for collection, ask him for indulgence 
on the note; and at that time, it was his intention to pay it, but 
the negro Ann continuing to be worthless, he changed his 
mind and determined not to pay so much of the note as inclu- 
ded the price of Ann, and so informed Halliburton, who, there- 
upon, commenced suit on the note. 

Wm. H. Miller, sworn, testified, “that the parties, Hallibur- 
ton and Albertson, were together at one time, attempting to 
settle the matter ; and Albertson stated to Halliburton, that he 
was sorry that he had not notified him sooner, or before he, 
Halliburton, had bought the note, that he intended to defend 
it.” 

It was admitted that Halliburton had paid the note to Hal- 
loway, who was suing for the use of Halliburton. 

The defendant requested the Court to charge the Jury, 
“that if the consideration of the note had partially failed, they 
should deduct from it the price agreed to be paid for Ann, if 
she was proved to be wholly unsound.” The Court refused so 
to charge, but did charge, that the instrument sued on, being: 
under seal, partial or total failure. of consideration could be- 
plead, only in case of fraud or illegality in the transaetion.. 
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Here fraud had been plead and relied on, and if'they were sat- 
isfied, from the evidence, that a fraud was perpetrated on the 
defendant in the sale of the negro by plaintiff, then they should 
find as defendant requested the Court to charge. 

To which charge, Counsel for defendant excepted, and up- 
-on this exception error has been assigned. 


E. WARREN, for plaintiff in error. 
Joun M. Gruss, for defendant in error. , 
By the Court.—Starnes, J. delivering the opinion. ' 


[1.] We believe that the rule, that a plea of failure of con- 
‘sideration cannot bé used as a defence to a specialty, applies 
to no other instruments, save such as were known to the Com- 
mon Law as specialties; as deeds, bonds and instruments exe- 
-cuted with like solemnities of sealing and delivery. 

It has been common for Courts to say that such defénce can- 
not be set up to an instrument under seal. But we think that 
these words were used, or should have been uséd, with refer- 
ence to such instruments as were executed with the ceremonies 
necessary to specialties at Common Law. 

The rule which forbids the plea of failure of consideration to 
a speciality, had its origin at a time when the Common Law 
attached the utmost importance to the ceremonies necessary to 
‘the execution of every such instrument; and the cerémonies 
were performed by acts formal, significant and solemn. In 
process of time, as the execution of such instruments became 
more frequent, and was brought mofe into relation with the diver- 
sified business of society, the method of these ceremonies was 
much relaxed in its formality, but still, something that was con- 
sidered equivalent thereto, was required. Such is. still the 
requirement of the Common Law. 

Let us see what is this requirement, as to specialties. A 
speciality is a writing, sealed and delivered, containing some 
agreement. (1 P. Wm.13. Willes, 189.) “Sealing and 
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delivery is still the criterion of a specialty.” (2 Serg. ¢ R. 
508.) 

A seal may be represented by almost anything purporting 
to be a seal; and delivery may be manifested by almost any- 
thing which affords evidence that a delivery was intended. 
But still the requirement is, that in specialties the solemnities 
of sealing and delivery, as known to the Common Law, shall 
be represeated by something intended to have that effect. 

Now, th2 elementary Common Law reason why the conside- 
ration of a speciality could not be denied was, that “the solem- 
nity and deliberation with which, on account of the ceremonies 
to be observed, a specialty is presumed to be entered into, 
attach to it an importance and a character which do not be- 
long to a simple contract.” (Ch. on Con. 4.) Hence, it has 
been held, that in general, no consideration is requisite to ren- 
der a specialty obligatory, unless it be impeached for fraud or 
illegality, and that it cannot be defeated by proof of either par- 
tial or total failure of consideration. (Plow. 308. 2 Black. 
Com. 446. Ch. on Con. 5. Fallows vs. Taylor, 7 T. R. 475, 
ATT.) 

All the cases which I have seen, (and they are many, both 
in England and the United States) where this rule has been 
maintained, apply to such instruments as were specialties at. 
Common Law. And when Courts and Commentators apply 
the rule to “instruments under seal,”’ it will be found that they 
are really speaking of such as were specialties at Common Law. 
Instruments under seal, at Common Law, were always such as 
were intended to be accompained with other solemnities and 
ceremonies, necessary to give them effect; and hence, by a 
figure of speech, quite common, the class has been designated 
by one of its characteristics, viz: sealing. 

But we can conceive, that in process of time the exigences 
of trade and commerce, or mercantile usage, or the customs of 
a people, among whom the credit system prevailed to a great 
extent, might have rendered common, as ar evidence of con- 
tract, an instrument possessing but one of these characteristics 
of the specialty at Common Law, in which either the solemnity 
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of sealing or that of formal delivery, was dispensed with. In 
such case, there seems to be no reason why such instrument 
should not be binding on its maker—not as a specialty is bind- 
ing, but only as evidence of the contract, according to its 
terms. 

Let us suppose, then, that in the multiplicity of the concerns 
of advancing trade and commerce, a debtor found it expedient 
to negotiate with his creditor, informally and without delivery, 
in the presence of witnesses, an instrument signed by him and 
under his seal, having such terms as were not appropriate or 
common to instruments, known as sealed instruments, or spe- 
cialties at Common Law—the terms of the instrument being a 
promise to pay a sum of money, absolutely and atall events, to 
the creditor, or any one who might hold the same, on a day 
specified, in consideration of some advantage or benefit, to him, 
the maker. 

Such an instrument would certainly be a good promise to pay 
by the maker; but it would be purposely wanting in one of 
the Common Law characteristics of a specialty. It would not 
be a bond or obligation, in the sense that Lord Coke says that 
word “is usually taken in the Common Law’; for that is an 
instrument containing a penalty, with condition to pay a sum 
of money. (Co. Litt.172. Bac. Abr. Oblig. A.) It would not 
be a dzll obligatory, which might be sometimes under seal; and 
is, according to Coke, “‘most commonly taken for a single 
bond’. It could be neither of these, inasmuch as it would be, 
in terms, a promise to pay a sum of money for a valuable con- 
sideration, absolutely and at all events, on a day fixed, (which 
is the characteristic of a promissory note. Bayley on Bills, 1 Sto- 
ry on Prom. N. §12,) and it would not have been formally 
delivered. : 

This is just the sort of instrument which is in common use, 
and known as a promissory note, under seal. A seal is affixed 
to it, perhaps, with reference to the Statute of Limitations; 
but from its very terms, the instrument is intended to be nego- 
tiated, especially when payable to bearer, without the solem- 
nity practiced at Common Law, in the execution of specialties, 
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and especially without any solemnity as to delivery. Ofcourse, 
it must be delivered ; that is to say, it must pass from the ma- 
ker, in order to have effect: but it is not passed to the payee, 
as the specialty at Common Law was passed to the grantee or 
the obligee, with that formal ceremony or its equivalent, neces- 
sary to give effect to the latter instrument. 

It is somewhat difficult to classify this instrument, (a note 
under seal) for it is not a promisscry note, as that is never un- 
der seal, we are told. (2 Bouv. Dic. 579.) It seems wrong to 
place it with agreements by parol; and all contracts, it is said, 
must be either agreements by specialty, or agreements by pa- 
rol. Rann and another vs. Hughs, (7D. & EL. 350.) This is 
certainly true in the light of the Common Law. Still, as we 
have shown, it is quite as difficult to place such an instrument 
among specialties. It would seem, therefore, that that which 
is called a promissory note under seal, is, in the eye of the 
Common Law, anomalous. It is a sort of ‘spurious offspring 
from the specialty and the promissory note, whose legal status 
it is not easy to define. 

- With reference to the Statute of Limitations, we believe that 
such an instrument has been sometimes called a specialty, and 
subject only to the Statutory bar applicable to such instru- 
ments. Whether it was rightly called a specialty or not, the 
decision was correct, for the Statute (our act of 1839) applies 
the bar of 20 years, not to specialties, but to “bonds or instru- 
ments under seal.” 

Perhaps the view we have taken, will be strengthened by a 
consideration of our legislation on the subject, and the unva- 
ried practice of our Courts. The Judiciary Act of 1799 (Sec. 
25th) makes promissory notes and other liquidated demands, 
of equal dignity with bonds and other specialties. The latter, 
then, in our State, because of the “solemnity and deliberation” 
with which they are executed, are of no higher consideration 
than promissory notes. Yet we know that the rule we have 
been considering, has not been applied to ordinary promissory 
notes, but that it has been the immemorial practice, in our State, 
to allow pleas of total failure of consideration (and of partial 
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failure, since the Act of 1836) to suits on such notes. Must 
not this have been upon the principle, that the rule we have 
been considering was applicable to such instruments as posses- 
sed the Common Law incidents of specialties, and to none 
others? 

On the whole, it would seem that a promissory note, under 
seal, intended to be negotiated and put into circulation from 
hand to hand, without formal delivery, has not the character- 
istics of a specialty at Common Law, and that a failure in the 
consideration of the same may be pleaded. 

But whether we are right in this view or not, we feel very 
sure that the note sued on, in this case, cannot be classed with 
specialties at Common Law, and must be regarded as anoma- 
lous. 

In its terms, it is a joint and several promise to pay by two, 
purporting to be over the hand and seal of the makers, and 
signed and sealed by one—the other signing only, and as secu- 
rity. 

Now, it is doubtful whether or not, as to one of these de- 
fendants, this is a sealed instrument. For we are told by some 
eminent Courts, that “although in the body of the writing, it 
is said that the parties have put their hands and seals; yet, it 
is not a specialty, unless it be actually sealed and delivered.”’ 
(2 Serg. § R. 503.) And so, it was not at Common Law. 
Whether this be the law, in our State or not, need not be de- 
cided. Suffice it to say, that this instrument, in its form, te- 
nor and mode of execution, deviates from all rules established 
by Common Law principles, as applicable to specialties, and, 
in character, was unknown to the Common Law. The rigid 
Common Law rule, therefore, which forbids that the consider- 
ation of a specialty should be denied, cannot appropriately be 
held applicable to it. 

Judgment reversed. 
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[3] Where A, acting as the agent for M, in the sale of a negro slave, exe- 





Mosely vs. Gordon.. 





No. 36.—Matcotm A. Mosk y, plaintiff in error, vs. S1uas 
GoRDON, defendant. 


[1.] When a witness swears that he has seen the instrument presented to 
him, before, and was present when the same was executed : Held, that this 
is equivalent to an affirmative statement, that by.occular proof, the witness 
knew that the instrument had been executed in his presence; and that if 
the contrary were true, and could be supported by evidence, the witness 
might be convicted of perjury. 

[2.] Testimony, by itself vague, and apparently relating to matter not in is- 
sue, may be made certain in its character, and plainly relevant, by other 
facts in proof. 


cutes, with D A, a joint sale of: said slave and another, belonging to the 
said D A, in exchange for a slave of G; and the two make and deliver to. 
G their joint bill of sale, in which they warrant the soundness of both 
slaves, signing the instrument A and A; and afterwards, action is brought 
by G against M, fora breach of said warranty, on account of the unsound-. 
ness of the slave sold for M; Held, that though A may have transcended 
his authority, as agent, in uniting with D A in said sale, and in jointly, 
with him, warranting the slaves conveyed; yet, that inasmuch as he was 
authorized, by M, to sell and warrant his slave, and there was no trans- 
gression of his powers, as agent, in selling and warranting that slave, effect 
will be given to the deed against M, so far as that slave is concerned. 


[4.] Testimony of a man’s general character and reputation, in the treatment 
of his slaves, is nothing more than hearsay testimony, and is inadmissible. 


[5.] Where suit is brought upon an alleged breach of warranty, ona sale and 
purchase of a negro slave, and there is some testimony from which it mght 
be inferred, that the slave was of no value at the time of sale; and also 
testimony, in another view, which might be taken by the Jury, sufficient to: 
authorize the presumption, that the slave was, not altogether valueless at 
the time, but no evidence was offered, going to fix any amount of such val- 
ue, or furnishing any data by which the same could be ascertained: Held, 
that it was not error in the Court to charge the Jury, that “if the seeds of 
the disease were in the negro, at the time of the sale, though not developed’ 
until afterwards: but if the negro afterwards died of that disease, which 
was then upon him, this would be a breach of the warranty”, inasmuch as. 
the Court connected this instruction with the further charge, that “ they 
must be satisfied, from the evidence, that the negro was of no value, at the 
time of the sale, or they must find for the defendant”. 





Assumpsit, in Troup Superior Court. Tried before Judge- 
Warner, May Term, 1854. 
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This action was brought by Gordon against Mosely, to re- 
cover the value of a negro sold by defendant to plaintiff, with 
warranty of soundness. 

The following is the bill of ennai 

Be it remembered, that the above cause was called in its or- 
der for trial, on a pw in said term when both parties announced 
ready. ‘The plaintiff opened his case, and offered and read 
in evidence to the Jury the following testimony, by ccmmissions 
duly taken, to-wit: The deposition of one Isaac F. Gordon, 
offered to prove the execution of the bill of sale: ! 

1st. He knows the plaintiff but not the defendant. 2d. He 
has seen the bill of sale before, (a bill of sale, a copy of whieh 
is hereinafter set forth, was attached to the interrogatories,) 
and was present when the same was executed by Allen & Ad- 
ams. He knows of the plaintiff’s purchasing two negroes from 
said Allen & Adams—one, a boy, named Daniel, valued at 
Five Hundred and Fifty Dellars; the other, a boy named Tom, 
valued at Four Hundred and Fifty Dollars; and that a bill of 
sale, annexed, was given at the time of said purchase. The 
boy Daniel was, he supposes, some thirteen or fourteen years 
of age, and the boy Tom about twelve years of age. Allen & 
Adams did not disclose to plaintiff or any other person, at time 
of purchase, that they were acting as agents for Mosely, or 
that the defendunt was the owner of said negroes. Cross-in- 
terrogatory : He answers, plaintiff is his father. 

To the reading of these interrogatories defendant objected, 
because the witness did not prove the facts necessary to show the 
legal conclusion—the execution of the bill of sale; and be- 
cause he did not say he saw it executed. He might have been 
present at the time specified in the bill of sale, and yet not 
have seen or known anything about its execution; and because, 
admitting the execution of the bill of sale, as testified to by 
this witness, yet, it did not make the defendant liable, nor 
prove the case made by the pleadings. The Court over-ruled 
the objections, and permitted the interrogatories to be read to 
the Jury, and the defendant excepted. 

VOL. xvI-49 , 
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"The deposition ‘of one John C.’Simmes and Tollerson Kirby, 
by the same commission, taken thus: Ist. John C. Simmes 
knows the parties. 2d. That he heard defendant say that his 
agent, Mr. Adams, traded a negro boy to plaintiff, and that 
Mr. Allen acted with his agent, Mr. Adams, insaidsale. The 
defendant stated that the boy traded was his property. The 
conversation, to the best of his belief, took place in March, 
1849. Defendant said nothing more, in reference to said sale, 
than is already stated. The defendant stated that he was the 
owner of the boy sold, and that Adams acted as his agent. 

Ist. Tollerson Kirby knows the parties. 2d. He answers 
that the defendant stated to him that Mr. Adams and Mr. AI- 
len swapped two negroes to the plaintiff for one, and that one 
of those boys swapped belonged to him, the defendant, and the 
other to Mr. Allen.: This conversation, he believes, occurred 
some time in the year 1849. He answers, that one of the boys 
swapped to the plaintiff, was stated, by the defendant, to have 
belonged to the defendant. The defendant said nothing about 
any person’s' acting us his agent. 3d. Neither of them knew 
anything more. 

The defendant objected to this testimony, as proving no- 
thing ; and that if it proved anything, it proved a different 
contract from the one sued on and testified to by Gordon—this 
being a swap, which was different from a sale, &c. The Court 
over-ruled these objections and permitted the interrogatories 
to be read; and to this the defendant excepted. 

Next, plaintiff introduced and read in evidence the deposi- 
tions of Andrew B. Calhoun, by commission duly taken, to- 
wit : : 

1st. He answers, I am well acquainted with the plaintiff in 
this claim, and have a slight acquaintance with the defendant. 
2d. He answers, I have been a practitioner of medicine for 
upwards of twenty years, but abandoned my profession at the 
commencement of the present year. My location, since the 
year 1833, has been in Newnan, Coweta Co.Ga. 3d. He an- 
swers, I have, at different times, for many years, practised in 
the family of plaintiff, but do not now recollect to-have attended,. 
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at any time, on any of the negroes, except a boy named Dan- 
iel, to whom I first gave medicine on the 11th of May, in the, 
year 1848. The boy was shown to me two or three weeks be- 
fore I put him upon any regular course of treatment. General 
‘dropsy appeared to be the disease under which he labored, 
when I first saw him, accompanied with a painful affection of 
the joints, of a rheumatic character. After administering med- 
icine to him for a short time, I succeeded in reducing the drop- 
sical swelling. A good opportunity was then afforded of ex- 
amining into the condition of his liver, and other important or- 
gans of the abdomen. The liver was then, for.the first time, 
discovered by me to be materially enlarged, as also the me- 
senteric glands, spleen, &c.' In this situation, I took Daniel 
to my own house, in Newnan, and kept him there, under, treat- 
ment, until he died, which occurred some time in the early part 
of August, 1848. The general symptoms characterizing Dan- 
iel’s case, when I first saw him, and subsequently, during the 
whole progress of his disease, induced me to believe that he 
had been diseased for a considerable length of time. How 
long he had been diseased, it is impossible for me to say; I 
think, however, he could not have been in the condition he was 
when I first saw him, without having been diseased long ante- 
rior to the December or January preceding. 4th. He an- 
‘swers: I have stated, in a previous interrogatory, the time at 
which I think the boy died; the amount charged by me for 
attendance on the boy, was twenty-four dollars and seventy- 
five cents, 5th. He answers: I know nothing more than J 
have stated already, that will go to show that. Daniel was. la- 
boring under the disease of which he died previous to the De- 
cember or January preceding his death. I do not think he 
could have been of any value to plaintiff, for months previous 
to the time I first saw him. I knew of no amount expended 
by plaintiff, in attempting to cure the boy, except what he paid 
to me. 

1. He answers: I do not think the disease under which Dan- 
iel labored, very deceptive in its character, nor do I think that 
extensive visceral disease of the abdomen could be contracted 
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by great exposure, in any very short space of time, more espe- 
cially when it is of that chronic character which Daniel’s case 
presented. 2d. He answers: The opinion advanced by me in 
reference to the length of time Daniel had been diseased, is a 
mere opinion, and may be incorrect. I think, however, that 
bat few medical men could be found, who would so far disagree 
with me as to controvert the opinion advanced by me. 3d. I 
know nothing more that could benefit either of the parties, &c. 

‘The plaintiff tendered in evidence a bill of sale, of which the 
following is a copy: “ Received of Silas Gordon One Thousand 
Dollars, in full payment of the purchase of two boys, named 
Daniel and Tom; the right and title of the said boys we war- 
rant to be good; and also warrant them sound, both in body 
and mind, and slaves for life’’. 


(Signed) ALLEN & ADAMS. 
‘January 24, 1848. 


To the reading of this bill of sale in evidence defendant ob- 
jected, because the execution of it was not proven, and because 
it did not, under the evidence, or on its face, bind the defen- 
dant as sued in any manner, nor make him liable on its breach, 
and was not admissible evidence under the allegations, &c. 
The Court over-ruled the objections, and permitted the bill of 
sale to go to the Jury ; and to this defendant excepted. 

Plaintiff introduced Robert W. Simmes,-who testified that in 
in the early part of the year 1850, (after suit was brought) de- 
fendant told witness that the boy Daniel belonged to him; that 
Allen & Adams had no right to make any such bill of sale, but 
that it made no difference, as he could prove the boy was sound. 

Plaintiff closed his case. Defendant opened and introduced 
Dr. Robt. A. T. Ridley, a practicing physician of long stand- 
ing, who testified that he had heard the testimony of Dr. A. B. 
Calhoun read, (and it was re-read to him) and that from the 
symptoms of the boy Daniel’s disease, as described by Dr. Cal- 
houn, witness was of the opinion, as a medical man, that the 
boy died of dropsy. (The witness then gave a minute descrip- 
tion of the different kinds of dropsy—its nature, origin, and 
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the causes which produced them.) He believed the case of 
Daniel was produced by exposure, neglect, &e—that kind of 
dropsy was generally produced in that way, and was most gene- 
rally germinated in the last of the winter and first of the spring 
months, when winter and spring seemed to be contending for the 
mastery of the seasons, and the weather and temperature under. 
went frequent changes. Witness had met many cases of the 
kind, and sometimes they were produced in a short time, and 
he thought, from the symptoms of Daniel’s case, it might have 
originated in a few weeks before the time Dr. Calhoun first 
saw him, or it might have been of long standing—it was impossi- 
ble, as Dr. C. said, for any physician to say how long it had 
existed. Witness was the physician of defendant. Defendant 
was very careful with his negroes, and frequently sent for wit- 
ness, professionally, when it was really not necessary. Had 
never been called to see Daniel. Perhaps had seen him— 
never knew him to be sick. Witness was of opinion that expo- 
sure to bad weather, over labor, late hours at night, with bad 
treatment and indifferent clothing, was well calculated to pro- 
duce such a disease, as Daniel’s especially in the winter and 
spring season of the year. The disease is almost incurable 
when neglected and allowed to take strong hold of its victim— 
but that it is frequently and easily cured if treated in proper 
time, and there are good preventive medicines. Witness was 
further of opinion that the chances of cyring Daniel were much 
diminished by the failure to have him treated when Dr. Cal- 
houn first saw him. 


CROSS-EXAMINED: Said there were many diseases which a 
physician could not understand properly, without seeing them, 
and there were others which he could treat and understand as 
well in his office, and by prescription, as any other way—that 
dropsy was a disease which could be treated by prescription, 
and a correct opinion of its nature, cause and character could be 
formed by a description of its symptoms; especially when 
given by another physician. That Dr. Calhoun belonged to 
the first class of physicians in this country. 
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The defendant then read in evidence the depositions of John 
B, Duprey, by commission legally taken, as follows: 

ist. He answers: I am not acquainted with either of the 
parties well, and know only Mr. M. A. Mosely, the defendant, 
whom I have often seen in Charlotte Co. Va., where he resides. 
I have never seen Mr. Gordon. 2..He answers: I did know 
a negro boy named Daniel. I raised him and sold him to Ba- 
con & Mosely, of which firm M. A. Mosely, the defendant, was 
a partner. He was 9 years old in 1847, when I sold him, 
although he looked to be older. He was uncommonly likely 
and of dark brown complexion. I knew him from the time he 
was born till the first Monday in June or July 1847, when I sold 
to Bacon & Mosely at Charlotte C. H. Va., by whom, or by 
one of whom, (Mr. Mosely,) he was carried to Georgia in that 
fall, as I suppose. He was larger than boys usually are at 9 
years of age, and was what I would call number one. 3. He 
answers :. I knew the boy Daniel from the day of his birth to 
the day I sold him. Iam a planter and stay at home pretty 


closely, and saw him nearly every day—these are the opportu- 


nities had of knowing his health—and I can state with certain- 
ty that he was as healthy a boy as I ever knew, and was per- 
fectly sound. Hehad never been sick, to my knowledge, at all, 
except when he was a child, he may have had a cold like other 
children ; but never was he so sick as to keep him from going 
about—and I pronounce him as healthy a boy as I ever knew. ’ 
His family was very healthy, and he was perfectly sound when 
I sold him. 4. He answers: I have read the annexed release 
and accepted it before my deposition was commenced, and 
signed my name on the back of it towards accepting it—and of 
course before I testified. 38. He answers: That he has stated 
above the facts of the case, as known to him, and he can only 
say that the boy was sound as a dollar, and he sold him as 
above stated. 

And then also, was read in evidence the depositions of Rus- 
sel Lane, by commission legally taken, as follows, to wit: 1. 
He answers: I knew Malcomb A. Mosely. 2. He answers: 
The boy Daniel lived with me for three or four months last 
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preceding his departure for the South, and I was acquaintéd 
with him for that time. He never was sick while he lived with 
me. He looked well and was hearty during that time. He 
was of dark complexion—not as dark as I have seen—though 
dark. 3. He answers nothing. 4. He answers: I lived in 
the county of Halifax, State of Virginia, at the time the boy 
lived with me. I now reside in the adjoining county of Char- 
lotte, Virginia. As to the age of the boy I know nothing— 
but his health was good. 5. I know nothing more. 

The defendant then read in evidence the testimony of Paul 
V. Adams by commission legally taken, as follows: 1. He 
knows the parties. 2. I know the boy Daniel and supposed he 
was about eight or nine years old, and I travelled in company 
with him from the county of Charlotte in the State of Virginia, 
to Troup county in Georgia, in the fall of 1847; and I swapped 
said boy Daniel to Silas Gordon some time in the spring of 
1848—-said boy Daniel was carried to-Georgia by Malcom A. 
Mosely and myself; I having been employed by said Mosely 
and Capt. William Bacon to aid Malcom Mosely in getting his 
negroes to Georgia. 3. I was with the boy about six months, 
and I believed him to be sound, and I never heard him com- 
plain during the time I was with him. 4. Nothing. 5. He 
was swapped to Silas Gordon and rated at five hundred dollars. 
6. He answers: I believe he was sound and healthy, both in 
body and mind, as far as my knowledge of him extended—during 
a period of about six months, which time I was with him, I 
never knew him, Daniel, to be sick, and believe if there was a 
sound negro in the drove he was one. 

Cross-Answers.—Ist. He answered: I swapped said boy 
Daniel to Gordon, as the agent of Mosely & Bacon, and I did 
make a bill of sale, and warranted him sound; and I am not 
interested in making it appear that the said boy was sound, at 
the time of sale, having no interest, whatever, in the negroes 
—only acting as agent for Mosely & Bacon, as before stated. 
2d. I have not, and know nothing of his being swollen before 
the sale. 3d. I know of nothing that will benefit plaintiff, 
other than that I gave a bill of sale in my own name. Trav- 
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elling in company Mr. David Allen, and he a trader also, we 
made a joint trade with Gordon, swapping him two negroes for 
one—said Allen owning one, and Mosely & Bacon the boy 
Daniel,.for which negroes we gave a joint bill of sale—he, Al- 
len, representing his own interest and I representing the inter- 
est of Mosely & Bacon. Further this deponent saith not. De- 
| fendant proved that he did not leave here in 1848, unti! some 
time in June. 
i The defendant introduced Robert W. Simms, John L. Ste- 
| phens and Robert J. Morgan, by whom he proposed :to prove 
the general character and reputation of Silas Gordon, the plain- 
| tiff, for his bad and cruel treatment of his slaves, generally; 
| and furthermore, offered to prove by said witnesses, that said 
plaintiff had been indicted for cruel treatment to his slaves. 
| All which testimony being objected to by plaintiff, was rejected 
by the Court; and to this decision the defendant excepts. De- 
f fendant closed; and after argument, the Court charged the 
| Jury, among other things, “that (on the question of soundness) 
if they should believe that the seeds of the disease were in the ne- 
gro, at the time of the sale, though not developed until some time 
after the sale, but afterwards died of this same disease that 
was upon him at the time of sale, would constitute a breach of 
) the warranty of soundness’. To this charge of the Court de- 
fendant excepts. 
The Court further charged the Jury, ‘that in an action on a 
, warranty of soundness of a slave, the measure of damages is 
| the difference between the price paid and the actual value of 
the negro in his unsound condition, at the time of the sale, with 
interest to date; and if the negro was of no value at the time 
of the sale, then the measure of damages was the price paid, 
With interest”. The defendant’s Counsel insisted, in the ar- 
gument before the Jury, that in this case the plaintiff was 
bound to prove, positively, that the negro was of no value, at 
the time of sale, or he could recover nothing; and that keep- 
ing the negro and failing to return him, or offer to return, 
was evidence of some value; and after the argument, defend- 
ant’s Counsel requested the Court to charge the Jury: “That 
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the burden of proof. was on the plaintiff, and that unless the 
plaintiff had proven that the negro boy, at the time of sale, was 
of no value, they must find for the defendant”. And the Court 
charged the Jury, “that in this case they must be satisfied, 
from the evidence, that the negro was of no value, at the time 
of sale, or they must find for the defendant ;” and to this the 
defendant excepts. 

The Jury returned a verdict for the plaintiff, and the defend- 
ant insists that the same is erroneous and should be set aside, 
and a new trial had: 1. Because the Court admitted the testi- 
mony of Isaac ¥. Gordon to be read to the Jury, to prove the 
execution of the bill of sale. 2. Because the Court erred in 
admitting the testimony of John C. Simmes and Tollerson Kirby 
to be read to the Jury. 3. Because the Court erred in permit- 
ting the bill of sale to be read to the Jury. 4. Because the 
Court erred in refusing to allow the evidence offered by de- 
fendant, of Simmes, Stephens and Morgan to go the Jury. 5. 
Because the Court erred in charging the Jury as it did charge, 
and in not charging as requested. 6. Because the verdict is 
contrary to law and ta evidence, and without evidence. 7. 
Because the verdict is contrary to the charge of the Court; 
and 8. Because the verdict is contrary to the clear and decided 
weight of evidence. 


Hit.; E. Y. H1u & Son, for plaintiff in error. 
STEPHENS, ' for defendant. 
By the Court.—Starnzs, J. delivering the opinion. 


[1.] Error is first assigned m this case, because the Court 
below admitted the testimony of Isaac F. Gordon, taken by 
commission. 

It is contended that this evidence should not have been sub- 
mitted to the Jury, because the witness did not state facts suf- 
ficient to show the execution of the bill of sale; that according 
to his statements, though he was present, it does not appear 


that he saw the instrument executed. 
VOL, XvI-50 
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| It is true, he does not say, in explicit terms, that he saw the- 


parties affix their signaturés, but he says what is tantamount 


thereto. He states, that he had seen the instrument presented’ 
‘to him before, and that he was present when the same was ex- 
ecuted. This is plainly to be understood as an affirmative 
statement, that the instrument to which he is testifying, and 
which he identifies, he knows, by occular evidence, to have 
been executed in his presence. No other reasonable construc- 
tion can be placed upon the statement, as we find it in the rec- 
ord; and there can be no doubt that if this were not true, and 
the same could be shown by proper evidence, the witness might 
be convicted of perjury. 

[2.] It is next alleged, that the Court committed error in: 
admitting the depositions of John C. Simmes and Tollerson 
Kirby. 7 : 

It is correct, as stated, that the name of the slave, concern- 
ing whom these witnesses testify, is not given by them: nor is 
the time stated, of the purchase, to which reference is made, 
but only the time of the conversation. There are circumstan- 
ces, however, in other portions of the testimony, which go to show 
what slave was spoken of, and also what purchase was the sub- 
ject of conversation, and it was no doubt, with reference to 
these other features of evidence, that the Judge permitted this 
evidence to be considered by the Jury. 7 

Testimony, by itself vague, and apparently relating to mat-- 
ter not in issue, may be made certain in its character, and 
plainly relevant, by other facts in proof. And that before us, 
falls within this description of evidence. 

The witness, Kirby, speaks of Adams as having swapped 
the slave to plaintiff; and it is insisted, that this could not 
have been the same transaction with that spoken to by the 
other witnesses, as that was called a purchase. Buta “swap” 
or “exchange” may, in general terms, be called a sale. And 


“he who, by such a transaction, exchanges, barters or “ sevaps”’ 


one article for another, may very correctly be said to procure 
that article by purchase. ‘The only technical difference, in- 
deed, between a sale, and an exchange or barter, is, that * in: 
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the latter, the price, instead of being paid in money, is paid in 
goods or merchandize, susceptible of valuation”. (2 Bows. 
Die. 479.) In this sense it was, without doubt, that this trans- 
-action was called a purchase. 

[8.] It is also alleged that error was committed by the 
admission of the bill of sale in evidence—1. Because, as was 
‘contended, the same had not been proven to have been execu- 
ted. 2. Because, as was insisted, it was not binding on the 
plaintiff in error, being an instrument executed by Allen & 
Adams, as co-partners, and not as agents for plaintiff in error. 

The execution of the instrument is sufficiently proven, as we 
have already shown. 

‘The other point raises a question of more importance. It 
is:very plain, from the record, that one of the slaves conveyed 
by this bill of sale, belonged to the plaintiff in error, and was 
sold by Adams, who, as his agent, had -full authority to sell 
and warrant him. The other seems to have been the property 
of Alten. According to the statement of the witness, Adams, 
he and Allen made a joint trade with the defendant in error, 
“‘swapping him two negroes for oné”; that Allen owned one 
of the negroes sold, and plaintiff in error, for whom he was act- 
ing as agent, the other, viz: the boy Daniel, the subject of 
this suit; and that they “gave a joint bill of*sale’” for the 
same. 

The legality of this transaction is the matter now in ques- 
tion. Was this bill of sale, as thus executed, binding and valid, 
ag against the plaintiff in error? 

We have two observations to make in reply to this question. 

1. It seems to have been the intention of the agent, by this 
form of conveyance, to give a good title, with warranty of 
soundness to the purchaser. Prima faeie, the transaction is 
a co-partnership transaction; but the evidenee explains this, 
and shows that that which appears to have been a partnership 
transaction, was really not so; but was probably made to take 
this form for the sake of convenience. It would seem very 
reasonable and just, after such proof, that effect should be given 
to the instrument accordingly; and that the substantial justice 
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of the transaction should not be defeated by the technical form 
of its execution. ' | 

2. If this be not correct, we are very sure, that according 
to this record, Adams, as agent, had authority from the plain- 
tiff in error, at least, to sell and warrant the slave Daniel in 
the usual form; and that if, in selling him as he did, he trans- 
cended his authority by forming a partnership pro hac with 
Allen, in the sale of the two slaves, the act should be void only 
so far as he thus transcended his powers, dnd remain valid, as 
a sale and warranty of Daniel by him, as agent for the plain- 
tiff in error. (Paley on Agency, 164. Story on Agency, 
§§85, 126.) 

It was urged that the testimony proved an agency in Adams, 
for Bacon & Mosely, and not for Mosely alone: but on this 
subject, we find that the evidence is somewhat conflicting. It 
was proper for the Jury to determine this question; and the 
remarks which we have made, proceed upon the supposition, 
that Adams was found, by the Jury, to have been the agent for 
the plaintiff in error; a finding that, in our opinion, the evi- 
dence would have fully authorized. 

[4.] It was next vbjected, that the Court erred in rejecting 
the testimony of Robert W. Simmes, John L. Stephens and 
Robert J. Morgan. By these gentlemen, it was proposed to. 
prove ‘the general character and reputation of Silas Gordon, 
for his bad treatment of ,his slaves ;”’ and also, that “he had 
been indicted for cruel treatment of his slaves ’’. 

It will be observed, that it was not proposed to show, by these 
witnesses, that from their knowlédge of defendant in error and 
his ‘slaves, he was in the habit of treating them cruelly, and in 
a way which was likely to produce such a disease as that of 
which the slave Daniel had died. It might be doubtful if even 
such evidence as this would'be admissible; but that which was 
offered, was only evidence of general character—reputation ; in 
otlier words, hearsay, and was plainly inadmissible. 

[5.] The fifth and sixth assignments of error will be consid- 
ered together. They grow out of the charge of the Court, who, 
among other things, instructed the Jury, “that on the question 
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of soundness, if they should believe that the seeds of tlie disease 

were in the negro, at the time of sale, though not developed 

until sometime after the sale, but afterwards died of this same 

disease, which was upon him at the time of the sale, this would - 
constitute a breach of the warranty of soundness’. 

The defendant’s Counsel insisted, in the argument before the. 
Jury, .“‘that in this cage, the plaintiff was bound. to prove, pos- 
itively, that the negro was of no value, at the time of sale, or 
he could recover nothing ; and that keeping the negro and fail- 
ing to return him, or offering to return, was. evidence of some 
value; and after the argument, the defendant’s Counsel. re- 
quested the Court to charge the Jury, that the burthen of proof 
was on the plaintiff; and that unless the plaintiff had proven 
that the negro boy, at the time of sale, was of no value, they 
must find for the defendant”. And the Court charged the Ju- 
ry, that ‘in this case, they must be satisfied, from the evidence, 
that the negro was of no value, at the time of sale, or they 
must find for the defendant”. 

To all of this the Counsel excepted. 

Now the first part of this charge, by itself, would have been 
exceptionable. If the evidence had shown, that at the time of 
the purchase, although the seeds ‘of the disease were in the 
slave; yet, that by proper treatment, he might have been re- 
stored to health, and was, accordingly, worth something—any 
thing—then the plaintiff in error was entitled to be allowed 
something for him in the Court below. And if the Court had 
added nothing to the sentence first quoted, perhaps the objec- 
tion which is taken would have'been fatal. It was proper for 
the Jury to decide, from the testimony of Dr. Ridley, or from 
any other evidence, whether or not the slave might not have 
been cured, #f he had received, judicious treatment, from the 
time of the sale; and if they believed that he might have so been 
cured, then was he, at that time, worth something. If worth 
something, and there was no proof of an offer to return the 
slave, and no evidence of «iat that something was; that is to 
say, no proof of amount, in such case there would have been 
nothing on which a verdict for the plaintiff could rest; and the 
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defendant would have been entitled to the verdict. In such 
event, if the Judge had not added anything to the first sen- 
tence of instruction quoted, he would have failed to place the 
matter in its proper light before the Jury. But, as we have 
seen, the Court distinctly told the Jury, that in that case, they 
must be satisfied, from the evidence, that the negro was of no 
value, at the time of the sale, or they must find for the defend- 
ant. . This surely brought their attention to the fact, that if 
there was before them any proof that the negro was of some 
value, under the circumstances in evidence, they must find for 
the defendant; and it sufficiently qualified what he had said, 
as to the seeds of the disease being in the slave at the time of 
the sale. This was recognizing, too, what the Counsel had in- 
sisted on in the argument, viz: that “the plaintiff was bound 
to prove that the negro was of no value, at the time of sale, or 
he could recover nothing”’. 

Whether or not the keeping of the negro, and failing to ten- 
der him back, was evidence of some value, was for the Jury to 
decide. Certainly, under the instructions given, if they had 
found this to be so, they would have been compelled to find for 
the defendant. ‘We cannot see, therefore, how that defendant 
has suffered injury from the charge; and we accordingly affirm 
the judgment. . 





No. 837.—THomas PoLLock, administrator, &c. plaintiff in er- 
ror, vs. WM. P. GILBERT, exécutor of William Smith, et al. 
defendants in error. 


[1.] The rule is stern and inflexible, that a party cannot ask for relief in 
Equity, on the ground that he has failed or omitted to make a legal defence 
at Law, even where the judgment at Law is manifestly wrong, unless he was 
prevented from doing so by fraud or accident, unmixed with any fraud or 
negligence in himself or his agents. 
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£2,] Where the complainant has been sued at Law, and has a legal defence, 
and only needs the aid of Equity to make it available, by getting discovery 
to establish his defence, he must go into ree for discovery, before the 
trial at Law. 

[3.] That matters which have received a judicial determination, cannot be 
called again into controversy, applies, with full force, not only in the same 
forum, but also as between Courts of Law and Equity. 

[4.] When the jurisdiction of a Court of Law has once attached to a canse, 
its decision is final, as to all matters within its cognizance; and operates 
as a bar to their subsequent litigation, in the sanre or any other tribunal. 








[5.] No degree of wrong or injustice, in the determination of a:case at Law, 
will entitle the injured party to resort to Equity, unless there is some spe- 
cial ground for its interposition. 

[6.] But when a cause involves matter exclusively within the jurisdiction of 
Equity, its final decision at Law, will not preclude a re-examination in 
Chancery. . 

[7.] The existence of an equitable defence, which could not have been made 
available as a leg..1 defence, is a sufficient ground for obtaining an injunc- 
tion to restrain a Common Law proceeding, before or after judgment. 

[8.] Equity will interfere by injunction, either before or after judgment, when- 
ever the cause is shown to involve matter purely of equitable cognizance,. 
and essential to its proper determination. 

[9.] The general principle, with regard to injunctions, after judgment at Law, 
is this : that any fact which proves it to be against conscience to execute such 
judgment, and of which the party could not have availed himself in a Court 
of Law, will authorize a Court of Equity to interfere, by injunction, to re- 
strain the adverse party from availing himself of such judgment. A Court 
of Equity will interfere, at any stage of the suit at Law, upon a proper case 
being presented. An injunction is sometimes granted to stay trial; some- 
times, after verdict, to stay judgment; sometimes, after judgment, to stay 
execution; sometimes, after execution, to stay the money in the hands of 
the Sheriff, ifit be a case of a fier? facias; or, to stay the delivery of posses- 
sion, if it be a writ of possession. 


In Equity, in Houston Superior Court. Demurrer. Decis- 
ion made by Judge HaRpEMAN, May Term, 1854. 


This bill was filed by Wm. P. Gilbert, executor of Wm. 
Smith, deceased, George Walker and George W. Jourdan, 
against Thomas Pollock, administrator of Risdon Smith, de- 
‘ceased. 

The bill alleges, that in 1847, while sick and in contempla- 
tion of his death, Wm. Smith executed a deed of gift to his 
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son, Risdon Smith, for lots of land numbers 102, 103 and 121, 
in the 11th district of Houston County; that after the execu- 
tion of this and other instruments of like character to other 
children, the said Smith declared his intention to be, not to de- 
liver said instruments to the parties for whom they were intend- 
ed, but directed them to be folded up arid handed to his said 
son, Risdon Smith, to be kept by him until the said Wm. Smith 
should call for them; that the said lots of land constituted the 
homestead upon which the said Wm. Smith resided, and Ris- 
don was the only child living with him. That in 1848, after 
he had partially recovered from his affliction, the said William 
Smith became dissatisfied with the disposition he had made of 
said lots of land, and entered into an agreement with the said 
Risdon to purchase back from him all his interest in and to the 
same, which agreement was as follows: the said William 
agreed to convey and did convey to the said Risdon, two ne- 
groes, Jim and Dick, worth $1,500, and a wagon and six mules, 
and other property, worth some $1,500, in consideration of 
which the said Risdon agreed to relinquish and release all claim 
to said lands to the said Wm. Smith, but never executed said 
deed of release and relinquishment. 

That the deeds of gift were not recorded, and the siting 
thereto were informed and believed, that it would be sufficient 
to cancel or destroy them; and Ne title to the property con- 
veyed by them, would return to and revest in William Smith, 
without a conveyance from the said Risdon; and that the 
deeds were handed back to the said Wm. Smith by the said 
Risdon, to be cancelled and destroyed; that Wm. Smith died 
in 185- and left Gilbert his executor. The bill further states, 
that after said agreement, the said Risdon always disclaimed 
title to the said lands; that the said William continued to re- 
side on said lands, and to cultivate a portion of the same, until 
the year 1850, when he removed to the State of Louisiana ; 
that on the 5th day of April, 1850, complainant, George 
Walker, bought said lands from the said William Smith, and 
received from him a deed of conveyance thereto; that Risdon 
Smith died intestate in the year 1849, and Thomas Pollock 
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administered on his estate, and commenced his acticn of eject- 
ment, as such administrator, against complainants, George 
Walker.and George W. Jourdan, (who had been put in posses- 
ston of said lands,) for the recovery of the samé, returnable to 
the April Term, 1851, of the Superior. Court of Houston coun- 
ty; that. Wm. Smith, then in life, was notified to defend said 
suit, as by his covenant of warranty he was bound to do ; that 
said cause was tried on the appeal at the April, Term, 1858, of 
said Court, and a verdict rendered in favor of Pollock, the 
plaintiff, as administrator of Risdon Smith, upon which judg- 
ment was, entered yup for the said: premises, and the sum of 
Two Thousand Dollars for mesne profits, rents, &e. 

The bill further charges, that said recovery was kad by the 
said Pollock, as administrator, by setting up title under the 
said deed of gift, the contents of which were proved by parol ; 
that complainants, Walker and Jourdan, relied upon the cancella- 
tion of said deed of-gift, under and by virtue of the agreement be- 
tween the said William and Risdon Smith. |The bill charges, 
that Risdon Smith; in his life-time, and since. his death the 
said Pollock, holds the legal title to said lands, in trust for the 
said complainants. 

The bill prays that the said Pollock, adm’r, &c. may be en- 
joined from enforcing the judgment in the said action of eject- 
ment; be declared trustee, &c.; and be decreed to execute a 
deed of release and iowddieunt to complainant, Walker, to 
all ‘claim or title to said land, &e. 

To this bill the defendant filed a onal. demurrer, which 
the Court over-ruled and ordered the defendant to answer.’ To 
which decision and ruling, Counsel for defendant excepted. 


Hatt, Warren & Scarzoroves, for plaintiff in error. 
GILEs, Bartey & Pox, for defendant in error. 


By the Court. itecaieinns J. delivering the opinion. 


The only oun in this case is, will a Court of Chancery 
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interfere, to grant relief against the oe at Law, under 
the' facts set forth in the bill? ° F 

None of the cases cited, either from our own ary or from 
the decisions of other Courts, ate exactly in point. All of 
them relate to legal defences, which might have been made 
available in a Court of law; whéreas, ‘the ground of resistance 
to'the recovery at Law here is, a pure équity which could not 
have been set up at Law. And for not arresting thé action of 
ejéctment, before judgment and filing a bill for the establish- 
ment of the defendant’s title, to-wit: a deed from Risdon to 
William Sniith, it is insisted that the complainant contes too 
late, now, to get an injunction against the éjectment, until a 
decree can be had. 

[1.] We do not intend to disturb the ‘tule, that a party can- 
not ask for relief‘in Equity, on the ground’ that he has failed 
or oniitted to make a legal defence at law. “This rule is stern 
and inflexible, éven where’the oe at new’ is manifestly 
wrong in law and in fact. 

[2.] And such have heen the cnifoitn decisions of this Court. 
And we now go further, and say that where the complainant 
has been sued at Law and had a legal defence, and only need- 
ed the aid of Equity to make it av ailable, by getting discovery 
to establish his defence, he must go into Equity for ee 
before the trial at Law. 

{3.] And further, we hold t that the rule, that matters which 
have received a Judicial determination, cannot be called again 
into controversy, applies with full force, not only in the same 
jurisdiction, but also as between Courts of Law and Equity. 

[4.}] When the jurisdiction of a Court of Law has once at-. 
tached to a cause, its decision is final, as to all matters within 
ate cognizance ; and operates as a bar to their subsequént liti- 
gation, in the same or any éther tribunal. 

[5.] Hence, no degree of wrong or injustice in the determi- 
nation of a case at Law will entitle the injured party to resort 
to Equity, unless there is some special ground for its interposi- 


tion. ° 
[6.] But when a cause involves matter exclusively within the- 
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jurisdiction of Equity, its final decision at Law will not pre- 
clude a re-examination in Chancery. Under such circumstan- 
ces, the doctrine of res adjudicata does not apply. For as 
‘the matter on which the intervention of Equity is asked, eould 
not have been determined at Law, it cannot be within the es- 
toppel of the legal deeision. 

. [T7.] The existence of an equitable Fveent which could not 
ewe been made available as a legal defence, is therefore a suf- 
ficient ground for obtaining an injunction, before or after judg- 
ment. (2.White § Tudor’s Leading Equity Cases, 96.) 

And after reciting the cases of Faster vs. Wood, (6 Johns. 
Ch. R. 89); and the Marine Insurance Company of Alexan- 
dria vs. Hodgson (T Cranch 332) ; and Traly vs. Wanger. et 
-al. (5 Howard, 141), these annotators continue— 

[8.]- “It is well settled, in accordance. with the rule laid 
down in these cases, that Equity. will interfere by injunction, 
either ‘before or after judgment, whenever the cause is shown 
to involve matter purely of equitable cognizance, and essential 
to its proper determination.” (£bid, 97.) 

Upon a proper case being made, a Court of Equity will in- 
éerfere to arrest the proceeding at Law, at any stage of it. 
‘Thus, an mjunction is sometimes granted to stay trial; some- 
times, after verdict, to stay judgment ; sometimes, after judg- 
ment, to stay execution; sometimes, after execution, to stay 
the money in the hands of the Sheriff, if it be a case of a fieri 
facigs ; or to stay the delivery of possession, if it be a writ of 
possession. (3 Wooddes’ Lectures, 56, pp. 406, 40T, 412, 416. 
1 Mad: Ch. Pr. 409;110. Eden on Injunctions ch. il, p- 
44, 

oo is so complete an eaitcine of the whole eine upon 
this subject, as deducible fromthe opinions of Chancellor Kent, 
in the case in 6th Johnson, and of Chief Justice Marshall, in 
7th Cranch, and of Mr. Justice Grier, in 5th Howard, as well 
as the general current of authorities, that we consider it use- 
-less to extend the discussion. See, further, 5 Johns. -Ch. R 
122; 18. ¢ M. Ch. R. 524; 13 Ala. 198, 798; 7 Porter, 
549; 8 8. § M..181; 4 Iredell’s Eq. 97; 4 Johns. Ch. R. 
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138 ; 17 Johns. 384; 5 Ga. 22; 6 Grattan, 352; 3 Hng- 
lish, 287 ; 4 Iredeli’s Hg. 183; 15 Ala. 501; 5 aaa 
645; Power vs. Reeder, 9 Dana, 6. 

The relief prayed for by this bill, is a decree for a deed to 
be executed. by the administrator of Risdon Smith, to the ven- 
dee of William Smith. The defence is not only purely equi- 
table, but one whieh could not, by possibility, have been made 
available ag a legal defence. Was the defendent, therm in 
ejectment, bound to arrest the proceeding at Law, before trial ; 
and failing to do-so, does-he come too late to obtain the. in- 
tervention of a Court of Equity, after judgment? ..The cases 
say not; and: we know of no such rule as that sought to be es- 
tablished: by the Counsel of Pollock. 

The only case which he adduces in support of his position, 
is the over-ruled opinion of Vice.Chancellor ar agp in 
Paterson ve. Bangs, (9 Paige, 627.) 

In the first place, I would remark, ‘that the only ation 

Liehwe the Vice Chaneellor, there, was whether a complainant, 
who was sued at Law, and has a legal defence to such suit, 
and who only needs the aid of a Qourt of. Chancery to obtain 
a discovery, to enable him to establish sych defence, must come 
into the Court of Chancery for his discovery, before. the trial 
at Law? And asa general rule, the Vice Chancellor held, 
and we think, as a ro of ew my vetlel that 
he wasi : ' 
But waiving this criticism; it wilh be seen that the opinion of 
the Vice Chancellor is qualified by this important idea: the 
complainant must bnow that his défence is not available at 
Law, and that he can only succeed, in a Court of Equity, upon 
a bill for relief, and neglects to file such bill, in order-that such 
negligence will be imputable, as will exelude the. party from 
equitable relief. 

In the case before -us, it is evident that the siunbainads was 
ignorant that his defence could aot be made available at Law. 
He believed, and did not doubt the fact, until he had the judg- 
ment of this Court to the contrary, that the cancellation or de- 
struction of the unyecorded deed from William Smith, the -fa- 
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ther, to Risdon Smith, the son, -would revest the title in the 
grantee; or rather, that it would annibilate the only legal evi- 
dence, that it had eyer passed out of him. And this. rebuts 
’ the idea of want of diligence. He did not know that he could 
have aid, only by bill of retief, until after the trial at Law. : ° 

But it is insisted that the plaintiff in ejectment having~ pre- 
vailed at Law, that he shotld be allowed the benefit of ‘his 
judgment ; dnd that his writ of possession should not be stayed, 
which is fructus fints et effectus legis ; especially, as the de- 
fendant can renewthe suit, to-reeover the land and file his hill 
in aid of-his Common Law:action. ‘ 

[9..] But, say the Supreme Court, in Truly. ve. Wanger et 
al. adopting the same language. before held by them in. the 
Marine Insuranee Company .vs. Hodgson, (7 Cranch. 3382.3) 
and also in Jarvis vs. Chandler, (4 Turn. .¢ Russ. 319,) “the 
general principle, with regard to injunctions, after-a judgment 
at Law, is this: that any fact which proves it to be against 
conscience to execute such judgment, and of which the party 
could not have availed himself in a Court of Law, or of which 
he might have availed himself at Law, but was prevented by 
fraud or accident, unmixed with any fraud or negligence, in 
himself or his agents, will authorize a Court of Equity to inter- 
fere, by injunction, to restrain the adverse party from availing 
himself of such judgment”. ‘ 

Here, every fact charged in the bill, is admitted, by the de- 
murrer, to be true, It,is admitted that the original deed of 
gift to the defendant, from his father, was made in contempla- 
tion of death; that William Smith having partially recovered, 
entered into an‘ agreement with his son to re-purchase the land, 
and paid him therefor a fall consideration. That the first deed 
never having been recovered, the parties were advised that a 
recognizance was unnecessary; and that the destruction of the 
instrument would revest the title in the donor; and that ac- 
cordingly, the deed of gift was destroyed; that bills of sale 
were. executed and delivered, by William to Risdon Smith, far 
the property which was given in exchange for the land, which 
was taken possession of by Risdon Smith, who left the land in 
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the occupancy of his father, never pretending to set up any 
claim, thereafter, to the same; that William Smith continued 
to reside on a portion of the premises, until he removed to the 
State of Louisiana ; and that some two years after, the last 
transaction between himself and his son,-he sold the land to 
George Walker. ‘ 

I ask, with such admissions as these, would it not be against 
conscience to allow this judgment at Law to be enforced? To 
oust the defendants ‘of their possession, and to put them to the 
expense and inconvenience of re-eommencifig, de novo, the lit- 
igation at Law? And moreover, with such admissions, on the 
part of Pollock, the administrator of Risdon Smith, does it lie 
in his mouth to object, that due diligence. has not been used, 
on the part of the defendants, in asserting their title ? 

He had better answer the bill. It is: sur-charged—over- 
loaded—with equity. , 





No. 38.—Wit14m B. Porrursss, plaintiff in error, vs. Rus- 
SELL K. Poyruress, defendant in error. 


{1.} Where, pending a proceeding in Chancery for the removal of a testarmen- 
tary trustee, application is made for the appointment of a receiver, a strong 
case must be made by the complainant before the Court will interfere. 

[2.] It is notenough to allege that the. hapits.of the trustee are bad, and that 
his conduct toward his cestui que trust is capricious. It must appear that 
there is good reason to fear that the trust property will not be forthcoming, 
to answer the decree in the premises, at tht entl of the litigation. 


’ In Equity in Troup Supérior Court. Motion to appoint re- 
‘ceiver. Decided by Judge Warner, at Chambers, June 3d, 
1854. 


. 


Tn April, 1854, Joseph Poythress of Troup County departed 
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this life, possessed of a large estate, leaving a will, and thereby 
appointing the defendant in’ error his executor, who qualified, 
and pro¢eeded to execute the said will. Item 4th of said will 
is, in part, as follows: “'That portion of property falling to my 
son William, is’ to be received and managed by his brother, 
Russell K. Poythress, as trustee for William.” 

The bill charged, “that the executor, Russell K. Poythress, 
had proceeded to distribute said estate among the legatees, 
under the will; that he had taken possession and control of the 
legacy bequeatlred to complainant ; that he denies to complain- 
ant the right-of disposing of the same, and refuses to permit 
him to invest.it in any manner whatever; that he refuses to 
complainant both the profits and the possession of the estate, 
although there is no duty te perform which requires that said 
Russell K. should. retain the possession of the same; that he 
refuses to account with ‘complainant concerning either the 
profits or the increase, but appropriates the same to his own 
use. ‘ , 
The bill further charges, that complainant believes and fears 
that his estate is in danger of being wasted, if it longerremain 
in possession of the said Russell K. as executor, trustee or any 
other eapacity ; that he, the said Russell K..is a man of the 
most unreasonable whims and caprices—of litigous disposition 
—instead of avoiding law-suits, disregards them and often 
makes threats and expresses a willingness to spend money in 
that way) and that his nature and habits aye both such as to 
render his possession of property very uhsafe. 

The bill further charges, by amendment, “that the said Rus- 
sell K. is in the daily habit of gaming and playing and betting 
at billiards, pool and other games, and visits retail groceries 
and gaming resorts, night and day, and loses a great deal of 
money in-that way; that he is engaged in no profession ’or 
lawful avocation of industry ;, that he threatens and boasts that 
he ix.tends to hold on to the property, to spite the family, and 
espt vially their mother, who, he conceives, is willing that the 
property should be taken out of his hands; that a portion of 
said estate has already been used in the games and litigation 
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aforesaid, and that if the same shall be permitted -to remain -in 
the hands of the said Russell K. it will be squandered... That 
complainant is physically disabled, and would, in that event, 
have no means of support ; that the said Russell has threaten- 
ed ‘to give notice that complainant shall not be credited and 
that he shall not be. permitted to purchase such things as he 
really needs and deserves. to have. e 

The bill further states, that a part of his estate consists of 
family negroes, and that he is desirous of settling them on a 
plantation, where he can supermtend them in person ; that he 
wishes to engage in an agricultural life—the same being suita- 
ble to his interest and feelings, but that the said Russell K. refu- 
ses to permit complainant to have any control or gratify any wish 
in relation to the possession or profits of the property; that the 
said trust is no longer executory ; the only duty left for the 
said trustee to perform, being to convey the legal title to com- 
plainant. 

The bill prayed that the said Russell K. be awit to acs 
count with and pay over to complainant his: legacy; under the 
will, being one-fourth part of the estate of the said Joseph Poy- 
thress; and in the meantime, the Court appoint a receiver to 
take charge of said estate, subject to the order of said Court.” 

Zn answer ‘to a rule nz 7, the defendant showed, for cause 
why said rule should not be made absolute, and a receiver: ap- 
pointed pursuant to the prayer ‘of the bill— 

1st. Because complainant has not showed, upén the face of 
his bill, any ground for the appointment of a receiver. 

2d. Because he does not show any specific acts of misman- 
agement or of danger to the estate in future, as call for the 
exercise of this power of Chancery jurisdiction. 

3d. Because such appointment rests in the sound discretion 
of the Court, which this defendant insists cannot be judiciously 
exercised, without permitting the defendant to answer com- 
plainant’s bill, as far as respects the facts alleged as a reason 
for such appointment, or some additional evidence to complain- 
ant’s affidavit to the truth of such a be submitted by com-. 


plainant: 
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Ath. Because the frist reposed-in this defendant is special, 
coftihuing and éxecutory, and, this defendant insists that -he 
ought not be compelled to relinquish the same sun marily and 
wnheard, unless upon a case of palpable necessity, whieh ‘okse 
is not made by the bill of complainant. 

5th. Because the bill seeks.to abolish ‘and annul an ‘execu- 
tory trust, complainant having the equitable interest only—or, 
if not to destroy the legal estate, at least to leave it without 
representation, and thereby to defeat the intention of the testa 
tor.” 

After argument had n the rule and answer, the - Court dis- 
charged the rule, and refused to appoint a receiver, and Coun- 
sel for complainant excepted. 








B. H. H111, for plaintiff in error. 
E. Y. H111, for defendant in error. 


By the Court.—Lumrxin, J. delivering the opinion.. 


[1.] The only question in this case is, not whether another 
trustee should be stibstituted in the place of the one designatéd 
by the will, but whether, from the case niade by the bill, a re- 
ceiver should be appointed ad interim ? 

The onfy ground upon whieh this could be done, is, that the 
trust estate is likely to be wasted before the termination of the 
litigation ; so that ultimate infury will acerue to the complain- 
ant. “He, himself, does not, and we apprehend would not, swear 
that he fears any such result. 

f2.] Whether er not Russell K. Poythress is a suitable per- 
son to execute the trust devolved upon him by the will of -his 
deceased father, has nothing to do with the interlocutory issue, 
respecting the appointment of a receiver. The habits of the 
trustee—his treatment of the cestui que tr'ust, will all be proper 
matters of-inquiry and proof, upon the final trial of the bill. 


I repeat, the only question now is, is the trust fund my to 
VOL. XvI-52 ‘ 
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be squandered, during the short.time that my intervene before- 
the hearing, so as not: to be accessible, to answer the decree- 
which may be rendered in ‘the premises? Considering the per- 
sonal responsibility of the trustee, is.such a result likely to oc- 
cur? 

It is, not alleged that he has gambled off any negro or note 
helonging to. William B. Poythress, nor even one of his awn.. 
And the, Court below adjudged, that the fact that the defend- 
ant played cards and billiards, and: frequented the grog-shops, 
was not, of itself, sufficient to justify the exercise of the extra- 
ordinary power invoked on thjs occasion. And however repre- 
hensible such habits and practices may be, we cannot say that 
this was such a flagrant abuse of the Judge’s diseretion, as to 
demand the intervention of this Court. 








No. 39.—Rozert .CoLL1xs, ‘plaintiff in error, vg. WINIFRED 
. Lester, defendant in error, 


-_ 
. 


[t.} The principal i is plain and familiar, that all oral negotiatigns, conversa- 
tions and agreements between. the parties to a written contract, “and in rela- 

* tion thefeto, whith precede or accompany the execution of the'instrument, 
must be treated as merged in 7¢. Bu®@ where there is strong presumptive ev-- 
idence, that subsequently to the execution of a written contpact, the partics 
agreed, orally, upon a new contract, which was a modification of the former, 
testimony may be received of negotiations and ¢onversations betwéen these 
parties, previous to the written contract, for the purpose of throwing light 
upon, and showing more clearly; the nature ‘and character of the subse- 
quent agreement. ; 

[2.] Nothing,is better settled, than that the cage of an agent falls within a 
class which forms one of the special exceptions to the general rule, that a 
witness, interested in the subject of the suit, is not competent to testify on 
the side of his interest. " And this exception extends, ‘in principle, to évery 
species of ageacy or intervention by which business is trangacted ;, unless 
the case is overborne by some other.rule. 
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Gage in Bibb Supetior Court. Tried before Judge Starke, 
May Term, 1854. 


This was an action on the case, brought by the defendant in 
error, against the plaintiff, for’ the recovery of the value of a 
negro slave named‘Tom. 

On the trial, plaintiff offered in evidence the testimony of 
Robert B. Lester, taken by interrogatories, in substance, a8 
follows: “That in the year 1852, at the réquest of defendant, 
he hired for defendant, two of the negroes, Isaac and Robin, 
belonging to the estate of Benjantin L. Lester, of Baldwm Céun- 
ty; and before they were delivered to defendant, he exchanged 
one of them with the plaintiff, for a boy named Tom, who, she 
said, was hard to mahage. When witness delivered the two 
boys, Robin and Tom, to the defendant, he expressed himself 
satisfied with the arrangement. Witness delivered the negroes 
to defendant, in Macon, in January; 1852, with the distinct 
understanding that the negroes were to work, either on the 
South-western Rail-road ot Muscogee Rail-road. In Avw- 
gust or September, 1852, defendant informed witness that, the 
grading on the Musbogee road was compléted; and asked wit- 
ness to consent that he might take’ Tom to Brunswick ; witness 
refused to’ give his consent. Deferidant then said that he would 
put him to work on thé South-western Road. Ina few days, 
defendant told witness that Tom ‘had gone with the overseer 
and hands. to Brunswick ; and in a few days after they arrived'at 
Brunswick, Tom was taken sick and died. ' Plaintiff’s consent 
for Tom to go to Brunswick was never asked, sate through Wit- 
ness, and he refused, knowing that she would be unwilling for 
him to go. There wag a statement, in writing, that the defend- 
ant had hired these two boys, Robin and Tom—the price at 
which he had hired them—the number of suits of clothes the 
defendant was to furnish them, and the time the hire was to 
be paid; and that he hired them from me”. 

Counsel for defendant objected to the testimony, and read 
to the Court another set of interrogatories and answers, for the 


\ 
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same witness, taken by the defendant, in substance, as follows: 
“T have.looked npon the instrument attached to the interroga- 
tories, to wit :” 


“Macon, JANUARY 2p, 1852. 

We acknowledge to have hired from. Robert B. Lester, two 
negro fellows, Tom and Robin, and we promise to pay for 
Tom one hundred and twenty-five dollars, and for Robin, one 
hundred and fifty dellars; time of hire to expire on the 24th 
December next; and we promise to furnish said negroes the usual 
food and clothing, and to pay Doctor’s billg, in ordinary sick- 
ness—said, hire to be peid quarterly. D 
: Ronee: QoLLINS”’. 


It is 80 no of the contract of hiring, as was reduced to 
Writing ; : but does not contain that part: relating to how and where 
the boys were to be employed. The instrument.was not draft- 
ed at. the time of the hiring, for the hiring occurred. in Deeem- 
ber, 1851, and the instrument was drafted in January, 1852. 
There was no other written contract”. 

The Court over-ruled the objection, and allowed the answers 
to the first set of interrogatorigs, to be. read.to the J ury 5, and 
Counsel for defendant excepted. hati 

Plaintiff then proved by Robert A. Smith, that Brunswick 
was not on the South-western. or Muscogee Road, but was at 
a distance from both roads, in Glynn Connty, some two or three 
hundred miles, and closed. 

_ The defendant then read in evidence the interrogatories and 
answers, taken out by him, for Robert B. Lester, and the in- 
strument thereto attached. 

The Court charged the Jury, ¢ that if they believed, from 
the evidence, that there was a contract between plaintiff, or 
her agent, and defendant, that said negro Tom should work 
during the year 1852, on the South-western or on the Musco- 
gee Rail-road only, and that, defendant carried the negro Tom, 
without the consent of the plaintiff, to Brunswick, where said 
negro died, then they should find for the plaintiff”. 
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To which charge, Counsél for defendant excepted; and. upon 
these exceptions has assigned error. 








Coe and SMitu, for plaintiff in error. , 
Stuns & Hut, for defendant in error. 
By the Court.—Siarnns, J . delivering the opinion. 


[1.] The question first to be considered, relates tothe admis- 
sion, in evidence, of the oral ugderstanding stated-by the wit- 
ness, Robert B. Lester, to have been made with him. as agent 
for the defendant, in error. 

The. principle is plain and familiar, that all onal negeiindion 
conversations and agreements hetween.the parties,to a written 
contract, in relation to the subject matter thereof, which pre- 
cede or accompany the instrument, must be treated as merged 
in it; and the latter ig to be.received as the sole evidence. of 
what, was agreed, upon or,contracted by the parties, 

. It.is our opinjon, however, that this principle did not operate 
to exclude the oral agreement testified to by. Lester, notwith- 
standing. the spbsequent exccution of the instrument which wag 
in evidence. The date of that instrument was the, 2d day of 
January, 1852, and the witness proves. that sometime in Au- 
gust or September following, the plaintiff in error informed 
witness, that the grading on the. Muscogee Rail-road ,was fin- 
ished, and asked his consent, as agent for the defendant in 
error, that he should be allowed to take the slave Tom to 
Brunswick ; which request was refused. He also swears, that 
the plaintiff in error then said, that he would put Tom to re- 
pairing the track of the South-western Rail-road, and that in 
a few days thereafter, he came to the witness and told him 
that he had not sent the slave to work on the said road; but that 
he had gone off with the overseer and hands to Brunswick. 
In another place, the witness. represents the plaintiff in error, 
as saying, that the overseer had carried Tom with him, with- 


out his consent. 
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If we analyze this evidence, we will find it showing these 
things: 1. That the plaintiffin error had asked the consent of 
the witness, as agent of the defendant in error, to the removal 
‘of Tom from the Muscogee Rail-road to Brinswick. And it 
seems fair to infer that he would not have asked such consent, 
if there had been a general contract of hiring between them, 
and not a contract restricting the employment of the slave, in 
whole or in part, to this Road. 2. That the plaintiff in error 
quietly acquiesced, when such consent was refused, and said he 
would put Tom to work on the track of the South W. Rail-road, 
by which, the conclusion is authorized, that the slave was not 
hired generally, but with reference to employment, at least in 
part, on the Road last mentioned. 3. That'in a few days after, 
the plaintiff in error went to the witness, and announced that 
‘Pom had gone off with the overseer arid hands te Brunswick, and 
said that the overseer had carried him off without his consent. 
Which latter fact seems to justify the inference, that there was 
something wrong in this removal of the slave, or the plaintiff 
in error would not thus have sought the witness and apologized 
for it, as it were; and indeed, that if he had hired the slave in 
a way which would have given him the right to remove him to 
Brunswick, he would not have withheld his consent that the 
overseer should remove him. 

These things, all taken together, afford eal evidence, 
so strong as not to be resisted, that the parties had, at some. 
time previous to August or September, 1852, entered into an 
agreement, to the effect, that the slave Tom was not to be em- 
ployed by the plaintiff in error, wheresoever he might choose to 
to take him ; but that he was hired to work on the two Rail-roads 
specified. Such restricted agreement, however, was not in the 
written instrument; and by legal intendment, it could not have 
been made before, or at the time of the execution of that instru- 
ment, because it would have been extinguished by the latter. 
It must, then, have been entered into subsequently. 

Regarding such subsequent contract, as being thus presump- 
tively shown to have been orally made, this testimony of the 
verbal negotiations, previous to the date of the writing, was 
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proper for the Jury, as serving to throw light upon the nature: 
and character of the subsequent understanding: and the saine- 
were in aid of the strong presumptive evidence which has been 
just detailed. Notas proving that such oral agreement was 
made and entered into, before or at the time of. the exeeution of 
the instrument, but as serving; by a detail of prelimmary nego- 
tiations, to show, more clearly, what must have been the subse-. 
quent agreement otherwise proven to have been made. 

Whatever, therefore, may have been the reasons of the Court 
below, for the admission of this testimony, in this point of view, 
it went properly to the Jury. ' 

[2.] The riext and only other question presented for our con- 
sideration, by the Counsel for the plaintiff'in error, was the 
competency of this witness to prove that he entered into the 
centraet, as agent for the defendant in error. 

Nothing is better settled, than that the cases of agents, car- 
riers, factors, brokers, and other servants of this description, in 
consideration’ of public convenience ahd necessity of trade and 
commerce, and to prevent a failure of justice, constitite a class 
of special exceptions to the general rule, that a Witness, inter- 
ested in the subject of the suit, or in the record, is not compe- 
tent to testify on | the side of his interest. (Bull. N. P. 289. 
Matthews vs. Heydon, 2 Esp. 509. Poth. on Obl. by Evans, 
App, No. 16, p..208, 267. 1 Phil. Ev. 140, 1 Stark. Ev. 
113. 1 Greenlf. Sec.-416.) 

And this extends, in principle, to every species of agency or 
intervention by which business is trangactéd, unless the case is 
overborne by some other rule. ‘(1 Greenlf. Ev. Sec. 416.) 

Judgment affirmed. | : 











416 SUPREME COURT. OF GEORGIA. 





White vs. ‘Cre. 





No. 46.—Witriam H. Wurre, plaintiff im error, vs, WELLIAM 
': FB. Crew, ‘defendant in error. 


‘{l-] Where an illegal or fraudulent contract has been made, neither Courts 


of Law or Equity will interpose te grant any relief to the parties, but will 
leave them where it finds them, if they were equally cognizant of the ille- 
gallity or participated in the fraud, ynless in cases where the public policy 
would be promoted. 


[2.] Where A was liable as indorser for B, and B executed a mortgage to in- 
demnify him against loss, and the property is sold under the foreclosure ; 
and B, on the day of sale, co-operates with A, to‘have fhe property knocked 
off to him at an undervalue, so as to enable A to save himself harmless by 
a re-sale: Held, that an agreement to that effect, and that the proceeds 
should be applied td the extinguishment of the original indebtedness, is 

' neither fraudulent nor void, but binding on A; and that having taken tlie 
Sheriff's deed and gone into possession of the premises, and.realized a large 
profit from the re-sale, Equity will. eompel a specific performance of the 
contract. ‘ 

{3.] Sales by auction are within the. Statute of Frauds. Whether judicial sales 
are exempted from the operation of the Act ? Quere ? 


[4.] Will a Court of Equity relieve, in any case, against a mistake i in plead- 
ing, or in the conduct of aeause at Law? Quere ? 


{5.] Where the matter in which the interposition of Equity i is aslied, could 
not have been determined at Law, it is Le within the ormee of the legal 
decision. . 4 J 


[6.] A parol contract, for the piuretiagt and re-sale of the land of the défend- 
ant, the proceeds to be applied to the extinguishment ef the judgment under 
which the property was sold, is not-such an interest as.would vest in the 

assignee in bankruptcy, under the Act of 184}. 

[7.] The rule in Equity, that where a replication is filed, all the lleastions 
of the answer, which are responsive to the bill, shall bg taken as true, un- 
less disproved by two witnesses, or one witness and 'cotroborating circum- 
stances, explained. 

[8.] Circumstances, alone, in the absence of a positive witness, may be suffi- 
cient to over-rule the denial in the defendant’s answer; and that, too, where 
he answers on his own knowledge. 

{9.] The rule, at most, is always subject to this modification: that “if there 
are circumstances sufficient to turn the scale, it ought to be turned; the 
oath of aa by-stander, with circumstances corroborating it, being better 
than that of an interested person”. Per Lord Chancellor Thurlow, in Pem- 
ber vs. Mathers, (1 Bro. Ch. Cases, 52.) 
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Ta Equity, ‘in Henry oo aig Court. Tried before Judge 
STARKR, iar Temm; 1653.» ji 

This bill was fileé by William F. Crew, against William H. 
White and John Neal, for discovery, relief and injunction.» 

The bill states, that im April,.1840, Wiliam F. Crew, with 
White and others as- hi§ indorsers, executed a note to John 
Neal, on‘which Neal obtained judgment against. the parties, 
and execution issued thereon 3d’ November, 1841; that Crew 
executed to-said indorsers a mortgage upon lots of land Nos. 
61, 68 and 69, in the 6th- district of Henry County, which mort- 
gage was foreclosed at the October Term, 1841, of Henry Su- 
perior Court, on which judgment of foreclosure a fi. fa. was is- 
sued and levied upon the lands, and the same exposed. to sale; 
that Crew being in debt, and willing to save his said indorsers 
harmless,-it was agreed between Crew and White, that notice 
should be given. the by-stamders ‘and -bidders, that the ‘ob 
ject of the sale was to perfect titles and save the indorsers from 
loss’; and that Wade H. Turner-should bid: off the lands for a 
nominal sum of money, and then turn over said bid for White’s 
benefit, who was then to sell the lands at private sale, and ap- 
ply the proceeds of said-sale to the payment of Neal’s claim. 

That by virtue of this,agreement, the land was put up and 
sol, and knocked off to the said Turner for $162 50, and ti- 
tles made to White by the Sheriff; that the lend was then 
worth $1500, and would have sold for that sum, but for the 
agreement, that Crew and his friends were not to bid for it, 
and White was to take titles to it and sell it for the benefit of 
Crew. 

The bill further states, that in Angust, 1842, White sold 
lots Nos. 65 and 69, for-$800; and in January, 1845, so'd lot 
No. 61, for the sum of $256.. 

That in 1842 Crew.owned lot No. 56, in said distridt, and 
being anxious to pay off the Neal claim, and. to indemnify 
White, who was the only solvent indorser, at that time, con- 
sented that said.lot should be sold; under a: f fa. outstanding 
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against Crew, ‘as midorser for E. F. Knott, -in favor of Hay- 
land, Risley & Co.; that it was agreed that White should bid 
off the land, and that it should be publicly proclaimed, on the 
day of sale, that it was sold to perfect titles to White; and it 
was further agreed, that, White should sell said. let privately, 
and allow Crew the full amount ef such sale, to be credited on 
Neal’s fi. fa. if Crew.would allow the land to be sold.at a.mere 
nominal sum ;-and White, accordingly, bid off the same at $25, 
and subsequently sold it for $300, on .a credit, to James J. 
Mitchell, who paid him $75, and failing to .pay the balance, 
White filed a deed and-had the land -re-sold for $400; which 
sums, together with the proceeds of the mortgaged lands; should 
have been applied to the-payment ef the Neal fi. fa.—as also 
$150, the rent-of the lands while in White’s possession, and 
which,.it was agreed, should thus be applied. 

The bill charges that the Neal fi. fa. has been thus paid off 
and discharged by: Crew, and that White is controlling said f. 
fa. and fraudulently combining with Neal, to vex .and harass 
complainant, and-has ordered the ft. fa. to be levied upon com- 
plainant’s property. 

The bill prayed that said defendants be perpetually enjoined 
from proceeding with sail fi. fa.; and that White be decreed 
to-account with and to complainant, for the value of said lands, 
and to perform, ‘speeifically, the contract dnd.agreement in re- 
lation thereto. . Tale 

In his answer, White denies-all the statements made in the 
bill; pleaded the Statute of Frauds and Perjuries, and do 
murred to the: bill for want of equity. 

The defendant, Neal, denied all the charges and ieiiiins 
in the bill, so far as the same applied to him; and upon the: 
coming in of his ‘answer, the injanction was dissolved, as to 
him; and the fi. fa. nest to proceed. ; 

On the trial of the cause-between complainant and the de- 
fendant, White, at October ‘Term, 1854, of Henry Superior 
Court, after the bill was read to the Court and Jury, Counsek 
for. defendant moved.to dismiss the bill— 

Ist. Because there was no equity in the pill. 
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2nd. Because the contract or agreement therein’ set forth, 
was for the fratdulent purpose’ of evading the payment of 
Crew’s debts, other than* the Neal claim ; and was theréfore 
void. ad 

3d. Because the said contract not being im writing, was ob- 
noxious to thé Statute of Frauds) and Perjcties. 

Which motion the Court ov rer-vated, aiid Counsel for defend- 
ant ex¢épted. saiebin 

Wade H. Turner, sworn by complainant, testified, ““that the 
lands were knocked off to him, at the price of $102 50turned 
over the bid t¢: Wm. H. White. TI held older fi. fas. and want- 
ed my money. White told me there was plenty of property 
to pay my fi: fas. and wanted me to let them alone, as it was 
the best they could do—turned over the lands to White, for 
Crew’s benefit, as I thought; if I had not thought'so, I would 
have held on to the land. Neither Crew nor White applied to 
me to bid for the lands before the sale.”’ «To the introdaetion of 
this testimony, defendant objected, The Court ov er-ruled the 
objection and defendant excepted. . 

Wm. Markham ‘sworn: White told witness, after the sale, 
that there was an understanding between Crew and himself, 
and he intended to sell the lands for Crew’ 8 benefit”. 

Enoch Jackson, sworn: “White told witness, after he had 
sold the lands, that he had sold:them for $200 more than he 
was ‘security for Crew, which would pay ‘him for his trouble; ; 
but that he did not charge Crew anything, but intended to 
give the $200 to Crew or his family”. 

The Neal fi. fa. was then read in eyidence; also all the deeds 
to the said lands, made to White. ; 

Defendant then offered to read in evidence an affidavit of ille- 
gality, filed by Orew, to said fi. fa. before the filing of said 
bill, to show that the defence to the fi. fa. set up in the bill, 
wa8 embodied in the affidavit, and that said affidavit of illegal- 
ity had been dismissed. Also, offered in evidence Crew’s cer- 
tificate in bankruptcy, dated the 12th January, 1843, to show 
that Crew could not recover against White a demand which 
vested in the assignee in bankruptcy. 
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The Court rejected, both the certificate and the affidavit of 
illegality, and Counsel for defendant excepted. 

The Court charged the Jury, that: the execution of the deeds. 
to the land by the Sheriff, to White, was a part performance 
of the contract, on the part of Crew, and took the case out of 
the Statute of Frauds and Perjuries; that where the answers of 
the defendant. were responsive to the charges of the bill and 
denied those charges, the complainant was bound to over-rule 
the answers, by the evidence of one witness and corroborating 
circumstances. 

To this cha-go of the Had Counsel- for defendiens excepted ; 
and on these several exceptions error ig assigned. 








Moore & Ezaarp, for, plaintiff in error. 
Doyat & Speer; for defendant in‘errdr. 
By the Court.—Lumrxin, J. delivering the opinion. 


[1.] In the judgment of this Court, the defendant, White, has 
totally misapprehended the nature of the agreement enteréd 
into between the complainant and himself, We recognize the 
general rule, that where an illegal or fraudulent contract has 
been made, neither Courts of Law nor Equity will, nterpose to 
grant any relief to the parties, but will leave them where it 
finds them, if they were equally cognizant of the ‘illegality or 
participated i in the fraud, unless in gases where the ‘public pol- 
a would be promoted. 

2.] But such is not the character of the enntuaas ‘charged 
in this bill. English vs. Tomlinson et al. (8 Humphaey’ s R. 
378.) For aught that appears to the contrary, it was entered 
into for the very laudable purpose of, enabling White and the 
other indorsers of Crew on the Neal debt, to indemnify them- 
selves against loss on account of their liability on that debt. 
And in thie sense alone, and in no other, can it be said to have 
been made for the benefit of the sat Wei 

[3.] In opposition to the specific performance prayed for by 
this bill, the Statute of Frauds is ixsisted on. 
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That sales by auction are within the Statute, is not now an 
open question. Blagden vs. Braglear (12 Ves. 466.) Ken- 
northy vs. Schofield (2 Barn. § Cress..947.) Walker vs. Con- 
stable (1 Bos. ¢ Pul. 306.) Emmerson vs. Heelis (2 Tawnt. 

038) White vs. Prectar (4 Taunt. 209.) Hinde vs. White- 
house (7 East. 558.) But. in the case of the Attorney General 
vs. Day (1 Ves..218), while Lord Hardwicke admitted that 
sales by auction were not excepted, he distinguished judicial 
sales from other sales by atction, holding that. the former were 
necessarily exempted from the operation of the Statute. With- 
out extending the inquiry further, as to whether or not the pel- 
icy of the Statute applies to all public as well as private sales, we 
hold, that under tho facts of. this. case, it would be a gross fraud not 
to compel the defendant to cxecute his part ofthe agreement. 
To save him harmless, sueh proclamations were made-on. -the 
day of sale as greatly to depresa the market price of the pro- 
perty, by keeping off bidders. .The land- was. cried off and 
turned oyer tohim. He took the Sheriff’s deed—has re-sdld it, - 
according to the undvrstanding between complainant and: him- 
self, at a large profit, and now. refuses to execute his part of . 
the agreement, to apply the proeeeds to the extinguishment of 
the Neal debt. We repeat, it, would be a fraud upon. Crew, 
and flagrantly inequitable ta suffer his refusal te work such a 
prejudice. See Dart’s Vendors and Purchasers of Real Es- 
tate, note 1, p..47T. 

And the Court was right in not allowing the affidavit of dei 
gality, interposed by Crew against the Neal .f, fa. before. this 
bill was. filed, to he read in evidence. The object of this testi- 
mony was to show that the iadion made by the ball: was res 
adjudicata. ' 

[4.] It is not necessary. to question the doctrine that a Court 
of Equity will not relieve against a mistake in pleading, or in 
thewgonduct of a cause at Law. There is, however, respecta- 
ble authority to be found, in support.of the affirmative of this 
proposition. (Anonymous, 1 Vernon, 119, and cases cited in 
the note, 1st American Edition. Wesley vs. Thomas, 6 Harr. 
§ Johns. 24. Lanmat us. Bowley, Id. 500. Price vs. Fu- 
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gua, 4 Munt.68. See Waterman’s Eien on Injunctions, 3d 
Edition, p. 21, note.) ti 

[5.] The matter on which the intervention of Equity is here 
asked, eould not have been. determined at Law; and conse- 
quently, it cannot’ be within the estoppel of the legal decision. 
Perhaps it was for this-very reason, that the affidavit of iNe-' 
gality was abandoned by the defendant, Crew, or was dismissed 
by the Court. There was, in fact, no judgment at Law; as to 
the grounds for relief prayed for in this bill. 

[6.] We confess that we are unable to comprehend, very 
clearly, ‘the object in offering in evidence the certificate in 
bankruptey, which was obtained by Crew the 12th of January, 
1848. - The bill of exceptions states that it was to shéw that 
Crew could not recover, against White, a demand which vested 
in the assignee in bankruptcy. But it does not appear that 
the claim was upen the debtor’s schedule. But whether it was 
or-was not, he does not seek to enforce a moneyed demand 
against White ; but the performance of a duty or obligation, 
namely: to-compel ‘him, in puisuance of his undertaking, to 
apply the fund arising from the re-sale of the land, which he 
bought and held en trust, for the benefit of Crew, to the ex- 
tinguishment of the Neal judgment. 

[7.] The charge of the Court is excepted to. The only 
thing in it, not already neticed, is the concluding clause: that 
the complainant was bound to overcome the answer, by the ev- 
idence of one witeess and corroborating cifcumstances. 

The error assigned here is, that the Court should have in- 
structed tle Jury, that to overcome the-answer of the defend- 
ant, which is responsive to the bill, that im’ addition to the tes- 
timony of one witness, the circumstances should eqtal, in 
strength, the proof of another witness. But such is not our 
understanding of the rule. True, from the manner in which ‘it 
is usually stated in works on Equity Practice, this inferetiice 
might seem to be warranted: that where a replication is put 
in, and the parties proceed to a hearing, all the allegations of - 
the answer which are responsive to the bill, shall be taken as 
true, unless they are disproved by two witnesses, or ‘by one wit- 
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ness, with corroborating circumstances; that is, with circum- 
stances which would equal the evidence of another witness. 
But Mr.. Daniel lays down the rule more guardedly.* He says, 
that where the answer, in express terms, negatives the allega- 
tions in the bill, and the evidence of one person, only, affirms 
what has been so negatived, then the Court will neither make 
a decree nor send it to a trial at Law; or,-as he otherwise ex- 
presses it, unless the denial, by the answer, is contradicted by 
the evidence of more than one witness. (1 Ch. Pl: § Pr. 988.) 
And by reference to the numerous American cases, cited in the 
note by Mr. Perkins, the Editor, it will be found, that in many 
of them, very slight preponderating circumstances, in addition 
to the positive proof, were sufficient to turn the scale against 
the defendant. 

[8.] Indeed, circumstances alone, independent of any direct 
proof, might often justify and require a decree against the an- 
swer. (Long vs. White, 5 J.J. Marshall, 228. Clark's Ex’s. 
vs. Van Rien’s Dyk. 9 Cranch. 154.) 

[9.] In Pember and his Wife vs. Mathers, decided in 1778, 
(1 Brown’s Ch. R. 52,) Lord Chancellor Ziiurlow, in com- 
menting on this rule, says: “It stands on great authorities— 
so does the manner of liquidating it. I do not see great rea- 
son in either. The rule is subject to this modification ; that if 
there are circumstances sufficient to turn the seale; it ought to 
be turned. ‘The oath of a by-stander, with ciroumstances cor- 
roboratiag it, is better than that of an interested person”. 

And in support of this qualification of the rule, see 1 Green- 
leaf’s Ev. pt..2, ch. 14, §260. 1.Phik Ev. Cowen.g Hill's 
Edlition, 154, 155, and the numerous cases. cited by Mr. Per- 
kins, in note a, to the case of Pember and Mathers. 

The judgment below is affirmed. 
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No, .41.—WiLL1AmM Drumeicuz and-others, plaintiffs in error, 
avs. Davip Putpoz, defendant in error. 


[1.] A subscribes the name of a firm, of which he claims to be a member, to 
a contract of sale; B, the other partner, subsequently ratifies the act, by 
receiving the parchabé: money, &c.: Held, that the confirmation or subse- 
quent addption. of B being established, it is competent to give, in evidence, 
the declarations of A, as to the partnership, made at the timd the contract 
was executed. 

[2.] A partner cannot, by virtue of the authority he detie es from the relation 
of co-partnership, bind his co-partner by deed; but a prior authority, or a 
sybsequent ratification, not under seal, either enobids or implied, verbal or 
written, is sufficient to establish the deed as the deed of the firm, and bind- 
ing upon it as such. ‘ 

[3.] Where there is a complete execution of his authority by. an agent, and 
something more is added, not warranted, the execution js good for that 
which is, authorized, and the excess only is void. 


Covenant, in Froup Superior Court. Tried before Judge 
Warner, May Term, 1854. ees 


This was an aétion of covenant, for a breach of warranty, 
in the sdle of three negroes—Becky and her two children, 
Robert and EWen—brought by Philpot, against William Drum- 
right, George Nixon and John A. Gough. Drumright, alone, . 
was servec, who filed the plea of “non est factum’’ to the bill 
of sale, the foundation of the action. 

On the trial, plaintiff offered in evidence the testimony of 
John F. Moreland and David A. Philpet, taken by- interroga- 
tories: Moreland testified, that “he was a physician—called 
in May, 1850, dy plaintiff, to examine Becky and her two chil- 
dren—thinks Becky, from appearances, had been diseased sev- 
eral years with scrofula—can’t be cured—does not know 
whether the children were unsound when he examined them— 
had unusual glandular swellings about their throats and neaks 
—would not like to risk the development of scrofula, as they 
progress towards mature age”’. 

Philpot testified, ‘ plaintiff purchased the negroes of J. A. 
Gough and Daniel Earp, in Heard County, on the 13th May, 
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1850. The bill of ‘sale attached to the interrogatories, was 
the one executed by J. A. Gough to the plaintiff, for the ne- 
groes, Becky and her two children, and another woman and 
her child; the purchase-money’ for tlie whole lot ($1250) was 
all paid but fifty dollars, for which plaintiff gave his due' bill; 
plaintiff afterwards tendered the négroes back to. defeniant; 
and defendant, Drumright, would not receive them, but made 
some propositions to exchange other negroes for them ; this was 
before defendant was arrested with a bail writ. After 
that, witness heard defendant say that he had the money and 
plaintiff had the negroes, and he would have to feed them; and 
tliat he (the defendant) could ‘make enough on the monéy to 
pay expenses”. 

To the introduction of this testimony, defendant ‘objected.’ 
The Court over-ruled the objection, and defendant excepted: 

Wm. A. Cock testified by interrogatories, as follows: ‘in- 
herited Becky from his father, and owned her for twenty-four 
years, when le'sold her and her children, Ellen and Robert, to 
Wm. Drumright, who he ‘undetstood, from both Wm: Drum- 
right and George Nixon, bought for Drumright and Nixon as 
partners—received $300 for the children, with the understand- 
ing that Drumright was to take Becky for nothiig—she being 
dineaded with’ scrofula; the children were sound and healthy, 
at that time. 

Plaintiff then reatl in evidence the following admission of defen- 
dant, made in consequence of Alphonzo Hemphill, a witness sub- 
pened by plaintiff, being absent, and by whom plaintiff alleged 
he could prove the facts admitted, to-wit: “the tender of the 
negroes and the bill of sale back to defendant, by plaintiff, who 
alleged unsoundness of the negroes; that Drumright replied 
that they would not take them back; that he had received the 
moncy for them, and could make the expepees out of it, by the 
time Plaintiff could law it out”. 

Plaintiff then offered to prove by David A. Philpot, that 
at the time plaintiff purehased the-negroes from Gough, that 
Gough represented himself as one of the firm, in negro trading, 
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of. Drumright, Nixon and Gough, ‘To which defendant ob- 
jecteds, the Court over-ruled the ahjection and Counsel for defen- 
dantexcepted. _ 

Plaintiff then read in evidence the bill of sale: “ warranting 
the title-of said negroes; and that they were sound and healthy, 


in. both body and mind,” which was signed— 
WM. DRUMRIGHT & 


GEORGE NIXON, 
J. A. GOUGH. 

Defendant objected. The. Court over-ruled the objection, 
and defendant excepted: 

Plaintiff then proved, “ that had Becky and her two children 
been sound, at the time of sale, they would have been worth 
$1000; that in their present proven condition, they were worth 
$250, or half price”. 

Defendant introduced no evidence, but requested the Court 
- to charge the Jury, “ that an authority, by deed, is necessary, 
in order, to ‘bind the principal under seal; also that a partner, 
though the articles of partnership were under seal, is not em- 
powered to bind his copartners by deed, without an authority of 
as bigh a nature”. Also, “that if the principal acknowledged 
that he gave the agent anthority to execute a deed, yet, the 
acknowledgment, itself, is not sufficient to prove it, without the 
production of an authority under seal”. 

All which yequests the Court refused to charge, on the 
ground, “that a sale and warranty of the soundness of slaves, 
need not be evidenced in writing”. 

To which decisions and rulings of the Court, defendant ex- 
cepted; and on these several exceptions, error is assigned. - 


JOHN L. SrepuEns, for plaintiff in error. 
B. H. Hr, for deféndant in error. :. 


By the Court.—LuMPKIN, J. delivering the opinion. 


‘[t.] The defendant in error declared against the plaintiff, in 
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the Superior Court of Troup County, for the breach of a war- 
ranty of soundness contained in a bill of sale, by which’ Wil- 
liam Drumright & George Nixon, and John A. Gough, in con- 
sideration of Twelve Hundred and Fifty Dollars, transferred 
five negroes—Becky and her two children, Elleh and Robert, 
and Vina and hér infant. child, to the plaintiff; the right’ and 
title, as well as the soundness of the said slaves, being war- 
ranted, under the hands:and seals of the parties. The bill of 
-gale ivas, in fact, exeoutetl by Gough alone, in the namé of the 
other two parties—Drumright & Nixon and himself. 

William Dramright, aloné, was served with process. It was 
proven, on the trial, that the plaintiff tendered the negroes and 
bill of sale back to the defendant, and,demanded that the pur- 
- chase-money should bé -refunded—alleging that thtée of the 
negroes, viz: ‘Becky and her two children, were ‘nsound. 
But Drumright refused to rescind thé contract. He admitted 
that he had received the purchase-money. He made some of- 
fer to compromise, by exchanging other negroes, saying, that 
if he were to sell negroes and take them back, he should never 
get through with them. This took place before he was arrest- 
ed. Afterwards, it was in testimony, that he said that he had 
the money and the plaintiff the negroes, -who would have to 
feed them; and that he, Drumright, could make the expenses 
of the suit on the money, before plaintiff could law it out of 
hin. 

. After this proof was introduced, as to the recognition and 
ratification of the contract of sale, by Drumright, the Court 
admitted the representations of Gough, as. td the partnership 
in this transaction between Drumright and himself, though ob- 
jected to by defendant’s Counsel. 

We see no error in this ruling. 

[2.] But the main pomt in this case remains to be consid- 
ered. The testimony and the argument having closed, the 
Court was requested, by defendant’s Counsel, to charge the 
-Jury, that an authority, by deed, was necessary to bind the 
principal, under seal; and also, that a partner, although the 
-articles of partnership were under seal, is not empowered to 
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bind his co-partners by deed, without an authority of as high 
@ nature ; and that if the principal acknowledged that he gave 
the agent authority to execute a deeds yet, that acknowledg- 
ment is not sufficient to prove it, without the production of a 
power under seal All of which requests were refused by the 
‘Court, on the ground that a sale and warranty .of soundness of 
slaves, need not be evidenced by deed. 

It is not my present purpose to controvert tlie old rigid doc- 
trine of, the Common Law, which asserts that no prior author- 
ity or subsequent ratification, either verbal or by writing, with- 
out seal, is sufficient to give validity to an instrument, as, the 
deed of:the party. I yielded a reluctant assent to thin thread- 
bare technicality, in Ingram vs. Little, (14 Ga. R. 178). In 
Texira vs. Evans, cited in Master vs. Miller, (1 Anstr. 228. ) 
Lord Mansfield repudiated the doctrine, gad Chief Justice 
Marshall, in Anderson vs. Tompkins, (1 Brock. C. C. R. 462,) 
expressed himself dissatisfied with the extent.to which, it had 
been carried. In New York, Pennsylvania and Alahama, the 
authority of Texira vg, Evans is recognized and followed. 
( Woolley vs. Constant, 4 Johns. 54,60. Hx Parte Kerwin, 
8 Cowen, 118. Stapl. vs. Berger and another, 10 S. ¢ R. 
170. Sigfried vs. Levan, 6 Idem, 308. Wiley and-another 
vs, Moore and another, 17 Id. 438. Graham vs. . Obyle, 2 
Penn. 132. Boardman vs. Gore § Williams, 1 Stewart, 517.) 
And from the reported cases, some of the other States, it would 
seem, begin to take the same view of this principle. (5 Mass. 
538. 6 Id.519. 8 Pick. 326. 8 Mete.103. 2 Dana, 142. 
4 Id. 191. 2 Ben. Monroe, 310. 2 Green, 583, 585. 4 
McFar. 239. .1H. § M. 891. 2 Wash. 164.) And from 
some of the later cases, even in England, some relaxation of 
the rule seems to be indicated, even there. (Karl of Falmouth 
vs. Roberts, 9 M. § W.471. Davidson vs. Cooper, 11 M. ¢ 
W. 778, 793.) 

Having discharged my duty to the country, by doing what 
I could in Lowe vs. Morris and another, (13. Ga. R, 147,) to 
bring the modern scrawl, misnamed a seal, into merited con- 
tempt, I suall content myself with what I have now said, ta. 
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dismiss this branch of the case—and proceed to inquire, is-the 
the subsequent implied, verbal ratification of Drumright, the 
partnership, guoad this transactjon, at least, being established, 
sufficient to establish this sealed warranty as the deed of the 
firm, and binding upon it as such? 

'T would ee that the whole reasoning on which this doc- 
trine depends, as well as the authorities on which it is founded, 
are most ably and elaborately reviewed in the cases: of Cady 
vs. Shepherd, (11 Pick. R. 405, 406,) and Grover vs. Seton, 
(1 Hall, .262.) In the latter case, especially, all the English 
as well as the American authorities, were examined at great 
length, by Chief Justice Jones ;.and it is difficult to withheld 
one’s assent to the conclusion at which he atrives. After ex- 
posing the utter-fallacy of the reason upon which the old rule 
rests, that one partner cannot bind his co-partner by deed— 
which principle he does not attempt to disturb—he asks, “can 
it be that this stern rule of the Common Law, which has its 
appropriate sphere of action, and a most salutary operation, on 
these relations of society, where men, not otherwise connected, 
are the owners of undivided property, is to be applied, .in all 
its force, and to govern with unbending severity in the con- 
cerns of co-partners, whose intimate connection.and mutual in, 
terest require.such large power and ample confidence in the in- 
tegrity and prudence of each other, to give to their operations 
efficiency, vigor and success?” ¥ 

He continues—“ The pressure of these considerations has 
induced a relaxation of the Common Law rule, to adapt it to 
the exigencies of commercial co-partnerships and other .associ- 
ations of individuals, operating with joint funds for the common 
benefit. The rule, itself, remains, but the restrictions it impo- 
ses are qualified by the application of other principles. The 
general authority of a partner, for example, derived from his 
relation to his co-partners, does not empower him to seal an 
instrument for them, so as to make it binding upon them, with- 
out their assent and against their will. An absent partner is 
not bound by a deed executed for him by his co-partner, with- 
out his previous authority or permission, or his subsequent 
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adoption. But the previous authority or permission of one 
partner to anather, to seal for him, or his subsequent adoption 
of the seal as his own, will impart efficacy to the instrument, 
as his deed ; and that previous authority or subsequent adop- 
tion may be by parol’. 

It is ‘difficult to add any thing to this able opinion. The 
whole of it is worthy of the most attentive perusal. 

I would merely suggest, that there is no general principle 
better settled, both in England and in this country, than that 
@ corporation cannot bind itself, except under its corporate 
seal. Indeed, this constitutes-one of the very elements of the 
définition of a corporation. And yet, it is now universally-ad- 
mitted, that where the acts done are of daily necessity to the 
corporation, or must be done immediately—such as issuing, ac- 
eepting and indorsing bills of exchange, &c. this: rule is dis- 
pensed with. Would not partnerships fail of accomplishing 
the end of their formation, if one partner could net bind the 
firm by acts and contracts, beneficial to the joint coneern, and 
Within the scope of the partnership trade and business, without 
@ prior éuthority or subsequent ratification, under‘seal, to do 
so? ‘To deny to each the use of the partnership seal, for in- 
struments requiring it, and which the exigencies of the joint 
concern required, would, at this day, seriously cripple and em- 
barrass the success of mercantile business; and the tendency 
of Judicial decisions, is to hold that the previous authority ‘or 
subsequent adoption in such cases, may be by paroh Judge 
Story, in his Treatise on Partnerships, states that the Ameri- 
can Courts are strongly inelined to repudiate the stern rule of 
the Common Law, and to hold it inapplicable to the concerns 
of co-partners, whose intimate conneetion and mutual interest 
require such large power and ample confidence in: the integrity 
of each other. And to maintain that it is sufficient, in all ca- 
ses, where an express or an implied authority or confirmation 
could be justly established, not under seal, whether it be ver- 
bal, or in writing, or circumstantial. (Page 178, §121, citing 
3 Kent’s Com. Lec. 63, pp. 47, 48, 4th Edition. See, also, 
Rawle’s Smith on Contracts, 255, note.) 
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_[8.] But concede that this position is untenable, It eannet be 
disputed that an agency, whether general or special, and:wheth- 
er conferred in one way or another, unless the contrary mani- 
festly appears, is always construed to include all the usual and 
necessary means of executing it with effect. (2 H. Bl. 618. 
5 Bingham, 442. 10 Wend. 218. 6 8. ¢ R. 146.) And 
it has been held, that an agent, employed to sell a slave, may 
warrant him to be sound, unless inhibited by the terms of the 
guthority under which he acted. Gaines vs. McKinley, (1 
Ala. Rep. 446.) Gough, then, was clothed, by implication, 
with power to warrant the soundness of Beckey and her two: 
children. Strike off the seal as bemg unauthorized, still, the 
warranty is good. 

If the‘act of one partner be a good and valid act in itself, it 
will not be rendered the less so, if done by aspecialty, provided 
the seal do not vary the liability. Dukard vs. Case (5 Watte 
22). Henessy vs. Western Bank (6 Watts ¢ Serg. 301). 
Tapley vs. Butterfield (1 Metcalf 515). These cases, and 
many others, upon the subject of the power of a partner to 
bind the firm, will be found classified in the note to Eivingston 
vs. Rosevelt (1 Amer. Lead. Cases, 460). “Where a man”, 
said Lord Coke, “doeth that which he is authorized to do and 
more, there it is good for that which is warranted, and void for 
the rest.” (Co. Litt. 258, a.) ‘“ Where there is a complete 
execution of the authority’, says Judge Story, “and something 
ex abundanti is added, which is improper, there the execution 
is good and the excess, only, is void”. (Story on Agency, 201. 
Citing Com. Dig. Attorney C. 15. Paley on ‘Agency, by 
Floyd, 179, and note n. 1 Livermore on Agency, ch. 5, §1, 
p- 98, 101, 102, edition 1818). 


And under the late Statute, which entitles either party, as 
matter of right, to make any amendment, either in form or 
substance, in pleadings, tlie declaration could have been re- 
modelled, so as to make it conform to the instrument, not as @ 
deed, but a written warranty only. 


In any view of the subject then, the Court was right in the 
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instructions which it gave to the Jury, a our opinion is, that 
the’ judgment —_ be: affirmed. . 





No. 42, HInirarp CRUTCHFIELD, plaintiff in error, vs. FRAN= 
' ' CIs DaNIuty, defendant. 7 


° ‘ » * 


(1:] If the seller knows of'a deféct in the title to a part of the thing-he sells, 
which is material to the enjoyment of the rest, and he does not disclose the 
defect to the buyer—much more, if he represents to the buyer that no such 
defect exists, and the buyer buys, ignorant of the defect—the buyer, al- 
though he lias taken a deed, may, in Equity, have a rescission of the sale. 


[2.] Injunction ought not to be dissolved on the coming in of the answer, 
unless the auswer has denied the equity ef the bill. 


In Equity, from Crawford Superior Court. "Deeided by 
Judge. Powers, June Term, 4854. , 


Motion to dissolve injunction. Franeis Danilly filed -his 
bill, setting forth, that in 1852, he had purchased of Hilliard 
Crutchfield a certain tract of land, containing more than 500 
acres, for which he gave notes amounting to $5600. 

That Crutchfield, at the time of sale, represented to him that 
he had good title to the land, and that he purchased, in conse- 
quence of such representations. 

That in point of fact; as.to one hundred and seventy acres 
of the land, and including the dwelling and buildings, Crutch- 
field had no title: but that it had been conveyed hy deed to 
his wife and children, by William Smith, her father. That 
Crutchfield, at the time of the sale, knew of this state of the 
title, and concealed it from complainant. That Mrs. Crutch- 
field was now dead, leaving minor children, That complainant 
was now sued by Crutchfield on the notes, given for the pur- 
chase-money, and the bill sought to enjoin those suits and to 
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rescind the bargain. An ommaduanan to the bil, stated that 
Crutchfield had consented to the making of the deed from 
Smith to his wife and children, at the time it was made. 

. The answer of defendant admitted most of the facts alleged 
in the bill, but stated that ab-the time of the sale, he had 
told complainant, that.as to the 170 acres in question, he had 
no-written title; that his representation was, that Smith had 
made him a verbal gift of that part of the land, and that‘he 
had held it adversely for more than seven years; so that the 
Statute of Limitations would protect him. He admitted that 
he knew of the deed from Smith to his wife and children, but 
denied that he had consented to its execution: but stated, that 
when applied to by the person who drew it up, to know wheth- 
er he would feel hurt. with him if he dréw it, he had replied 
that he would not feel burt, but that Smith had no right to con- 


vey thé. land. 
The motion to disgolee the injuneton was made on two 


grounds : 
Ist. That uhere was no equity in the bill, and that oaaaitin 


ant had an adequate remedy at Common Law. 
2d. That if there was equity in the bill, it was sworn off by 


the answer. | 
The motion was refused nal the. Court, and defendant ex- 


cepted. 
MILLER & Haut; Hunter; R. P. Hawt, for plaintiff in 
in error. ; 








CuLVERHOUSE, for defendant. 


By thé Court.—Brnn1nG, J. delivering the opinion. 


The first two questions are confined to the bill. They are 


these (assuming the bill to be true): . 


1. Does the bill contain any equity ? 
2. Is not the case made by the bill, one-for which. Semi is 


an adequate remedy at Law? This last question is, indeed, 
included in the first. 
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[1.7 If the sellér- knows of “a defect in thetitle tea part of 
the thing sold, which is material to the énjoyntent of the rest, 
and he‘doés not disclose the defect to’ the-buyér, much more, 
if he represents to the buyer'that no-such défeét exists, and the 
buyer buys, ignorant of the defect, the btiyer, although he-has 
taken a deed, may, in Equity, have a rescission of the'sale. {1 
Sug. Vena. 387. “Edwards vs. MéLeay, 2 Swans. eet: Cof- 
fee and others vs. Newsom, 2 Kelly, 460). 

Taking thé bill to be true, Crutchfield, the seller, in this 
case, had no title to a part of the land sold by him, namely : 
one hundred and seventy of the five hundred and ‘fifty-three 
acres—the part, too; on which stood the ae rere andall 
the othet houses. 

And yet, hé represented to Danilly, the warchasdr, that he 
had a good tifle so'this part—represented that his father-in-law, 
Smith, had given him this part, and that, under the gift, he: 
had held possession of if for more than séven’ years—whereas, 
the fact was that Smith had -not given him the part, but by 
deed had given the part to Crutchfield’s wife and children, by 
a deed, to the making of which, he, Crutchfield, had eonsented. 

‘And all about the making of this deed} Crutchfteld conceal- 
ed from Danilly. 

This part of the land was very matérial, too, to the enjoy- 
ment of the rest. The bill says, “and that without this part, 
the balance would be altogether valueless to your orator, for 
the purpose for which he intended said lands; that your orator 
purchased the aforesaid lands upon the aforesaid representa- 
tions of respondent, your orator haying full faith in respondent, 
for the purpose of a dwelling and farm; that the settlement 
and dwelling, &c. above described, was the ehief inducement to 
your orator in the purchase”’. 

All which contents of the ‘bill being taken to be true, it fol- 
lows, by the’ principle of law above stated, that Danilly, the- 
purchaser, was entitled, in Equity, to have arescission of thesale. 

Not, certainly, if he had an adequate remedy at Law. Did he 


have an adequaté remedy at law? 
It was contended for the plaintiff, Crutchfield, that for the. 
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injury in this case, a payment ia money, by way of. damages, 
would be an adequate remedy: But what would be the meas- 
ure of such damages? The injury consists in the loss of nearly 
a third part of the whole quantity of land supposed to be pur- 
chased. -How would the-loss of such part affeet the value of 
the rest? This depends on a variety of things, and any esti- 
mate on the subject would have to — much of the charae- 
ter of conjecture. 

Then the-place of sottlennent was on this part. On.it were 
all tke buildings. . How. are the comforts and . enjeyments “ 
heme to be estimated in money ? 

Say, however, that this isa case in: whieh the i injury might 
be measured in money, still the. remedy at Law is not adequate. 
There is ne certainty that money will be fortheoming to pay 
forthe injury. It is not certain that Crutchfield will be able 
te pay. the money needed for compensation. The chances are 
that he' will mvt be.. 

The bill states, that the negroes yee airs by Crutchfield, or 
the greater part of them, are in the same situation as the‘ one 
hundred and seventy acres. of land; that they and the land 
were given, by Smith, to. Crutehficld’s wife. and. children, ‘in 
the same deed. | 

Thé bill also states that Crutebfield had nae engaged in | 
“mercantile transactions,” and “was largely indebted’; and 
that complainant, Danilly, had reason to fear, and did fear, that 
he, (Crutchfield) would not be able to make good his warranty, 
if he, Danilly, should lose the land. 

Assuming these statements to be true, it cannot be said that 
Danilly, in the covenant of warranty, has an adequate remedy 
at Law—that he has a probability, even, of realizing what he 
might recover at Law, viz: so much money. 

The bill, if true, makes, therefore, a case for a Court of 
Equity. Has the case, thus made, been denied by the answer ? 
‘That is the remaining question. 

The answer admits most of the statements of the bill. It 
admits that Crutchfield had notice of the intention of Smith, 
his father-in-law, to make the deed to the wife and children. 


a 
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The answer does not deny that Crutchfield had reason to be- 
lieve, and did believe, that Smith had made the deed pursu- 
ant to this intention. - On the contrary, the answer admits that 
Crutchfield had heard a report that Smith had signed “ such a 
paper”; and yet, it does not pretend that Crutchfield commu- 
nicated to Danilly, anything whatever, with respect to this 
deed andthe consequent claim of Smith to the land, which the 
making of the deed, by him, implied. So far from it, the an- 
swer says that Crutchfield told Danilly that Smith had given 
him, Crutchfield, the land. And then the answer also admits 
that Smith’s possession was one without any color‘of title. To 
be sufficient, therefore, to give, by help of the Statute of Limi- 
tations, a good title to the whole one hundred and seventy 
acres, it had to be a possessio pedis—an actual possession, by 
use and enclosure. (or: something equivalent) of the whole one 
hundred and seventy acres. Was it such a possession as this? 
The answer does not say that it was, but enys what eee 
inference: that it-was not: 

[2.] The case made by the bill, therefore, has not been de- 

nied by.the answer. And even if it had been, a dissolution of 
the injunction would not follow asa mecessary consequence. 
Even in such an event, there is a discretion in the Court, to say 
whether or not the injunction shall be'dissolved. _ This has sev- 
eral times been decided to be so by this Court. 

The judgment of the Court below. ought, therefore, to be 
affirmed. : 
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No. 48.—Joun J. Haney, et aj. plaintiffs in error, vs. JouN 
B. Ret, defendant. 


[1.] Stock in a corporation is not subject to be levied on, under an attach- 
ment against the owner of the stock. 


_ Attachment, in ‘Spalding Superior Court. Decided by 
Judge Stark, May. Term, 1854. 

John B. Reid had gued out an attachment against J ohn J. 
Haley and David S. Mills; which attachment had been levied 
by the Sheriff, on stock of.defendant in the Griffin and West 
Point Plank- road Company; the levy being made by entry to 
that effect, on the attachment by the Sheriff. At the term. to, 
which the attachment was returnable, the Counsel for defend- 
ants moved to dismiss it, on several grounds, the only one of 
which necessary to he stated was, that an attachment cannot, 
under the laws of this State, be levied on stock of an incorpor- 
ated company. 

The Court over-ruled, the motion, sai defendants excepted. 


Hat & Carey; GREEN; MaRriy, for plaintiffs in error. 
“McOuns, for defendant. 
By the Court.—BENNING, J. delivering the opinion. 


[1.] Can an attachment, against a stockholder in 4 ental 
tion, be “‘ served'and levied” on the stock of the stockholder, 
in the corporation? This is the only question which it is ne- 
cessary to decide in this case. 

The attachment; in this case, was not served by summons 
of garnishment—by a summons of garnishment treating the 
corporation as the debtor of the defendants .in the attachment, 
for so much stock held in the corporation by the defendants. 
I do not mean to say that the attachment might have been 
served in that way. I express no opinion, as to whether such 
@ garnishment would lie, in such a case, or not. In the case, 
however, as it is, attachment by the garnishment mode was not 
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attempted. The Sheriff’s return js, “I have levied the within 
attachment, on one hundred shares in the Griffin and West 
Point Plank-road Company. : 

May an attachment be thus levied on the debtor’s stock in a 
corporation ? 

The Attachment Act of 1799, makes it the duty of the offi- 
cer, who is to exécute the attachment, “to serve and levy the 
same upon the estate, both real and personal, of such debtor”’. 

And the'nineteenth section in the charter of the Griffin and 
West Poirit Plank-road Company, declares, “‘'That the shares in 
the stock of said company shall be deemed personal property, 
arid may be transferred as shall be prescribed by the by-laws 
of such company”. (Pamph. Acts of 1849, 231.) 

As to the stock, then, in this particular corporation, it, at 
least, is to be deemed personal’ property. 

’ Still, although personal property, is it subject to attachment? 

Attachment becomes a means of transferring the property 
attached. That property, first or last, has to be sold to satis- 
fy the attacliment. But for the transfer of this sort of person- 
al property, this stock, in this corporation, another mode is, by © 
the charter itself, provided, namely: such a mode as may have 
been prescribed “by the by-laws of such company”. And 
what reason is there why, in the interpretation of these words 
[ of the charter, the maxim, inclusio undus exclusio alterius, 
should not apply? I know of none. 

Interpreted by this maxim, -this part of the charter repeals 
the Act of 1799 if, indeed that Act, itself, intended to make 
stock of this kind subject to be attached, as this stock was at- 
tached. 

But did that. Act intend to make such stock,. so subject, to 
be attached ? ) 4 

‘The. words of that Act, as we have seen, are “the estate, 
both real and personal’’—the attachment is to be levied on “ the 
estate both real and personal”. This Act was passed on the 
18th of February, 1799. (Marb. and Craw. Dig. 41.): 

{ Two days before an Act in part materia, having in it .the 
same words, had been passed by the same Legislature, viz: the 
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Judieiary Act of 1799. The thirty-first section of that Act 
declares, “‘ That all executions may be levied .on the estate, 
both real and personal, of the defendant or defendants”. (Id. 
301.) . .4 ' 
And by Legislative interpretation, these words in: the Aet 
of 1799, do not include stock owned by any person in a corpor- 
ation, for in 1822 the Legislature passed an Act, “to make 
bank and other stock subject to execution,” which of course, 
it would not have done, if it had considered such stock already 
subject’ to execution by the Act of. 1799. 

This interpretation, it is believed, was that which was put 
upon these words also by the Judiciary. 

And it does not seem very easy to put any other on the 
words. To “levy” means to seize—to take corporeally.. It 
follows that what cannot be seized—what cannot be taken cor- 
poreally, cannot be levied on: - And as the law is not to be pre- 
sumed to require impossibilities, when it requires an executing 
officer to levy on both personal and real estate, it is not to be 
presumed to intend to require him to levy on such personal or 
real estate as it is impossible to levy on; that is to say, as it is 
impossible to seize—to take corporeally. . What precise idea 
the Sheriff meant to express by the werd “‘Jevded” when he re- 
turned that he had “levied” the attachment upon one hundred 
shares in the corporation, I am at some loss to ‘conceive. 

If the words “estate, both real and personal,” in this, the 
gteat Judiciary Act of 1799, are riot sufficient to include stock 
owned by individuals in corporations, the same words in the- 
Attachment Act, passed only two days afterwards, must be con- 
straed, iw like manner, not to include such stock; for the Act 
first mentioned is intimately in part materia with the one last 
mentioned. 

Upon the whole, therefore, it may be said that the attach-. 
ment having been levied in the manner aforesaid, only upon 
stock owned: by the defendants in a corporation, was not well: 
levied; arid therefore, that it should have been dismissed; and 
so, that ‘the Court below, in not dismissing the attachment on 
that ground, erred. 








440 SUPREME COURT OF GEORGIA. 





= 





~ ‘Thompson.vs.,Manly aniLothers. 


No. 44.—ALEXANDER THOMPSON, plaintiff in error, vs. WIL- 
LIAM Man y and others, defendants in ‘error. 


[1.] A demurrer will lie to a bill in Equity, when there is an adequate 
remedy at Law. ; i 


In Equity, in Carroll Superior Court. Décision on demur- 
rer, by Judge WARNER, June Term, 1854. 


This bill was filed by Alexander Thompson against William, 
Peter and John Manly, Joseph R. Richards, John Long and 
B. M. Long. The bill states, that at the February Term, 
1853, of Carroll-Superior Court, an action of ejectment was 
commenced by John Doe on the several demises of ‘William,. 
Peter and John Manly, heirs at.law of William Manly, decea-. 
sed. Joseph R. Richards and John and B. M. Long against 
the complainant, as tenant in possession, for lot of land num- 
ber ninety-six, in the ninth district of Carroll County; to 
which action complainant filed the pleas of not guilty, and 
Statute of Limitations ; that at the August Term of said Court, 
1853, a trial was had, and a verdict rendered for the plaintiff; 
from which.complainant has entered-an appeal. The bill char- 
ges that the plaintiffs in ejectment rely for a recovery, upon 
plat and grant from the State to the heirs at law of Wm. Man- 
ly ; and that William, Peter and John Manly are such. heirs ; 
and that they gave mand drew said lot; (the said plot and 
grant.being in possession of John and B. M. Long) also upon 
a deed from said William, Peter and John Manly to Joseph R. 
Richards, dated 2¢ Dec. 1851, for and in consideration of the 














| sum of $75; and upon a deed from Richards to John and B.. 
H M. Long, dated 20th Sept. 1852, for and in consideration of 
| $175. 

| The bill further charges, that at the time the Manlys sold to. 
Richards and Richards to the Longs, the land was worth $800, 


Ht and is now-worth $1000; that complairant purchased said lot 
iz in the year 1850, from Samuel Bowling, who, together with 
those under whom he claimed, had held the actual, peaceable: 


] 
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and ten possession of the same from.the year 1834. or 
1882, under color of title, and claim of right; that he, com- 
plainant, purchased said lot in good faith, believing he bought 
a good title; went into possession and made yaluable improve- 
ments, thereby greatly increasing its value; that complainant 
continued in open, notorious and peaceable possession of said 
land, up to the commencement of said action of ejectment; 

that said, Manlys, on the 2d day of September, 1851, sold and 
eonveyed said lot of land to Richards, (they having dean said 
land as the heirs at law of Wm. Manly) without having been 
in possession of sald land or of the remainder and reversion, Or 
having received the rents and profits of the same, for the space 
of one whole year, next before the said bargain and sale and 
cohyeyance, contrary to the Statute of Henry VIIT; that said 
Richards purchased said land, knowing that Manlys never had 
been in possession of the same; that Richards sold and con- 
veyed the land’ to the Longs in ‘September, 1852, without hay- 
ing been in possession, and while complainant was in possession 
thereof. The bill further stated that complainant was unable 
to prove that Richards knew, at the time he’ purchased of the 
Manlys, that they never had been in possession of thé land; 

and that the Longs knew that Richards never had been in pos 
session of the land, except by ee tothe consciences of 
the defendants. 

The bill further charges, that by the sales and conveyances 
made by the defendants, as aforesaid, the said Manlys had forfeit- 
ed one-half the value of said land, to-wit: $400: the said 
Richards had forfeited $800, and the Longs one-half of the 
value of the land, to-wit, $400; that the Manlys were insol- 
vent; Richards was a foreigner by birth; that the Longs are 
using the names of the Manlys and Richards in the action of 
ejectment, they being nominal parties, and having no interest 
in the land. The prayer of the bill was for a perpetual injunc- 
tion against the action of ejectment. 

The defendants demurred to the bill, for want of equity, al- 
leging that plaintiffs had an adequate rémedy at Law. 
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The Court - sustained the demurrer and’ dismissed oF we 
and Counsel for complainant we ol n 





Powst, for plaintiff i in error. 


Wricnt & Burk, for defendant in error. - idieh ial 
| By the Cart iene, J: delivering the opinion: 


[1.] The substance of the complaint in the bill is, that those 
lessors in the ejectment, who are the réal parties, have no title 
deeds except such as are void by the Statute of the 32d Henry 
VIII, entitled “The bill.of bracery and buying of titles”, 
and that they are using the grant from the State to the Man- 
lys, a3. a means to recover the land in the face of that Statute, 

But those lessors claim under the Manlys, and according to 
Pitts vs. Bullard, (3 Kelly. 17) they have the right to use the 
grant for such a purpose. 

Not only is this so, but it appears from the bill, that the 
complainant has a_ perfect legal title to the land—a perfect 
title under the Statute of Limitations. By means.of this, he 
can defend himself against the ejectment. What aid then, 
does he need from a Court of Equity? None. 


Clearly there is no equity in this bill. 





No. 45. —L. Pirts and another, administrators, &c. plaintiffs 
in error, vs. NATHAN F, Hoopsr, defendant in error. 





[1.] An answer isnot sufficiently full, unless the Dibidens, ac cording to the 
best and utmost of his knowledge, Gecollettion, information and belief, nakes 
a full, true and direct response to all and singular the several'’matters con- 
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-tained in the bill, and that as particularly ag if there were an interrogatory 
to vim founded on each separate matter. 


Tn Equity, i in. Houston Superior Court. ” Exceptions to an- 
swer. Decision by Judge HaRDEMAN, May Term, 1854. 


Hooker oneal suit against the Pe oa Poni 4 Wil- 
liam J. Coalson.and Joseph Tooke, ona note for $4,500, dated 
the year 1845. The defendants in those cases filed a bill en- 
Joining Hooker from. prosecuting the same.. This bill professed 
to give a history of all, the transactions between Hooker and 
Coalson, commencing with the purchase of a tract ofland in 1836, 
and continued down | tothe death of Coalson. The bill alleged, 
specifically and minutely, sundry usurious transactions, between 
these parties, and by interrogatories, called the attention of the 
defendant particularly to the specific usurious transactions al- 
leged. To the bill were annexed, as exhibits, copies of various 
letters from Hooker, to. Coalson, dated at.various times during 
these transactions, and many expressions in them were charged 
to.refer-to usurious interest paid ; and the defendant was called 
-upon, in his answers, to explain their meaning. + The object of 
the bill was-to seek discovery of the usurious interest, paid du- 
‘ring. the various transactions between.Hooker and Coalson— 
.the amounts, dates, and the appropriation thereof. 

The answer of Hooker admitted that he had various transac- 
tions with Coalson,:in his. lifetime, and that he had_ received 
some usurious interest from him, which he set out in his answer, 
as to amount and time. . He added, that it was utterly. impos- 
sible for him, after the lapse of so many years, to answer, with 
any accuracy, the various and complicated interrogatories con- 
tained in the complainant’s, bill of complaint; that it was eigh- 
teen years since he made the contract with Coalson; that de- 
fendant is a plain farmer, unacquainted with the management 
of business matters—keeps no books, and does not preserve his 
‘correspondence ; that he is considerably advanced in .years, 
and his memory frequently at fault; that the intercourse be- 
‘tween him and Coalson was of the most friendly character, and 
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‘that it was impossible for him to detail their various thetiian- 


tions; that since receiving a copy of the bill (he lived in North 
Carolina) he had sought, diligently, to get together all the let- 
ters he had received from Coalson ; and that he attached to his 
answers all that he had found; that he also attached every pi- 
per in his possession, touching the transactions referred to. 

‘To this answér the complainants filed thirty-nine exceptions, 


‘for insufficiency, in not reteore, the several spevific yogis J 


atories in the bill. 
The presiding Judge over-raled the éxctptions, and held' the 


answer to be sufficient. Error has been assigned on’ eaclt ex- 
ception, and on the general order. 


WARREN & een for plaintiff. © 
Gris, for defendant : 
By the Court. Basen, J. aatvering the opinion. 


fh] The answer in this case labors saihin one general defect. 


The responses which it makes to the allegations and interroga- 


tories in the bill, are, for the most part, too general. They do 


‘not meet the allegutiois and the interrogatories, allegation by 


allegation, interrogatory by interrogatory. The answer‘is not, 
by a great deal, as particular and minute as the bill-is. 

The answer is defective too, but in a less degree; in not set- 
ting forth, in some instances, the Selief of the. defendant. 

‘It is true that the bill is so drawn as to make it-a most te- 
dious affair to answer it well. The statement of facts is net 
thrown into paragraphs; kindred,.if not the same ‘topics, are 
sometimes inserted in separate places;the mterrogatories ruh 
even on, like’the statement, with scarcely a break inv them; 
still, the ‘bill is such-an one as must be well answered. 

The question, whether an answer is sufficiently full or not, 
may be.determined by eomparing the answer with the sort of 
answer which the bill, itself, ealls upon the defendant to make. 
In Daniel's Chancery Practice, it is‘said that “the nature of 
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the answer which a plaintiff has a right to require from each 
defendant upén the record, is sufficiently shown by the form of 
words madé use of in the~bill for requiring an’ answer, viz: 
‘that the‘ defendant may, upon his corporeal oath, aceording to 
the best and utmost of his knowledge, recollection, information 
and belief, full, true, direot, perfect and sufficient answer make 
to all and singular the several matters and things hereinbefore 
contained; and that as fully and particularly as if the,same were 
liere again repeated, and he theraunto-severally and distinctly 
aterrogated’”. (2 Darl. Ch. Pr. 246:) This is no doubt 
true. 

The answer, then, is to be such as these words require ; and 
that whether the words are in the bill or not. The answer is 
to be miade to all and “ singular” the “several matters”. in 
the bill; and according, not only to thé defendant's knowledge, 
but oes according to his “recollection, information and belief.” 
Each sentence, each allegation, each | question, niust receive its 
own particular answer. Of course, if the answer or answers 
to the interrogatory or interrogatories founded upon. an alle- 
gation, are a full answer to the allegation, a separate answer 
to the allegation need not be also given. 

The-answer, in this case, did not come up to) what is thus 
required. - The respects in-which it is deficient, have already 
been indicated. ~ 

And because the answer did not, it was excepted to. Most 
of the exceptions were well founded. They should, therefore, 
have been sustained. The judgment will indicate, particular- 
ly, which they are that are sustained, and which over-ruled. 
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No, 46.—Mary J. JORDAN, ‘adm’x, ke. plaintiff in error, ve. 
Bens. 8.. JonpAN et al. defendants. Bzns.. 8. Jorpan, 
eee in error, vs. Mary J. J ORDAN, adm’x, &c. defendant. 


[l.J A canine judgment of the Buprome Court, is : to have as much opera- 
tion and effect in the Jower Court, when there has been no stpersedeas in 
that Court, as when there has ‘been one. 


[2.] An amendment to a bill, which, in itsélf, would make a case that has in 
it no equity, which, and ifadded tothe bill, would render the bill multifarious, 
will not be allowed, especially if-one of the effeets of the amendment would 
be to compel the defendants to come to trial in a different county from that 
of their residence. 

[3.] An answer is full when the defendant, accerding to the best and utmost 
of his knowledge, recollection, information ‘and bélief, has made a full, true 
and direet answer to all and singular-the several matters contained in the 
bill; and that-as particularly as. € he were distinetly waren on each 
Separate matter. _ 

[4.] A bill cannot be taken as confessed against, a defendant, as long as a 
Plea, i in bar of the orgs remains undisposed of. 


‘In Equity, in ‘Troup Superior Court. Decided by Judge 
Warner, May Term, 1854. Ry ; 


‘The bill in this ease alleges, that on the 23d day of Septem- 
ber, 1842, Benjamin S. Jordan,-Farish Carter and Warren 
Jordan and Reuben Thornton entered into an agreement, in 
writing, that Benjamin 8. Jordan and. Farish Carter, ‘should 
gather up the property of Warren Jordan, and bring the same 
to sale, by virtue of certain mortgage liens which they held 
against. Warren Jordan, or otherwise, as ‘might be practicable. 
That said B. S. Jordan and Carter should attend the sales and 
buy in all the property; that it would not bring its value at 
such sales, and re-sell the same at fair cash prices; that the 
proceeds should be applied to the payment of the expenses in- 
curred in bringing the property to sale, and then to the pay- 
ment of the debts or claims which B. S. Jordan and Carter 
held against Warren Jordan until they were paid, and the bal- 
ance remaining, should be settled on the wife and children of 
Warren Jordan. Thornton engaged, in the contract, to assist 
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in. carrying out ‘this contract, and for which he was.to be paid 
from the proceeds; a reasonable compensation. 

The bill sets forth the debts then held by B. 8. Jordan‘and 
Carter against Warren Jordan, to be,paid by this-agreement— 
and among them a note due to Benjamin S. Jordan, for $4,360, 
and a mortgage, purchased from the Georgia Rail-road & Bank- 
ing Company, for about $15,000, and transferred: to-Farish 
Carter, but which the bill alleges, was. really purchased by B. 
S. Jordan and Carter jointly. The bill sets forth, minutely 
and in detail, a large-amoutt of property, real and personal, 
brought to sale in Hall County and Baker County, Georgia, 
and also in the Territory of Florida; that Carter and Jordan 
bought in the property, and instead of causing it to sell: fairly, 
charges -and states many fraudulent’ devices resorted to by 
them to depreciate it, so that by such false and fraudulent 
means, they beeame the purchasers of -property fairly worth 
about ‘One Hundred Thousand Dollars, for about . Twelve 
Thousand Dollars; and that instead of: re-selling it, as they 
were bound to do by the agreement, they had appropriated it 
it to theit own use, and had refused to credit the debts with 
ever the small sums for which the property was bid off by them. 
The bill alleges, as one reason which induced the defendants to 
act in this frdudulent manner, the fact that Warren Jordan 
had become infirm and much enfeebled in body and mifid, and 
they believed he would never be able to bring. them to an ac- 
counting. The bill distinetly alleges that they recovered pro- 
perty sufficient, at a fair cash value, to pay. all their debts and 

expenses, and jeave a balance of $75,000; and sets forth the 
property purchased at each sale: specifically, and the frauds 
practiced at each sale, and the prices at which it was-bid off. 
It also alleges that they had recovered other property, which 
was never brought to sale, and never credited at any sum, but 
appropriated. Warren Jordan died soon after these transac- 
tions; and Reuben Thornton-also afterwards died: The com- 
plainant administered on the estate of Warren: Jordan, but 
Reuben Thoraton’ died insolvent; and had no administrator ; 
and this is stated as the reason why he was not a party to the 
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original bill, but.also.states that before his death he-had sold 
a@ negro of Warren, weverg and. haces ecocunted for the pro- 
ceeds. 

“The bill. further tems that Benjamin 8. Sondanand Far- 
ish Carter still held.open their claims against Warren Jordan, 
and pretended that they were unpaid; and that B.S. Jordan 
had. instituted his action at-Law in Troup Superior Court, 
against the complainant, as administratrix of Warren Jordan, 
en the note for $4,360, and that Carter was jointly interested 

with Jordan in the recovery. sought on. this note, and that they 
jointly planned and executed all the frais charged, and were 
jointly. interested in the spoils: that many of the facts alleged, 
the complainant was-unable to discoyer, without a resort. to the 
gonsciences of the defendants, and that.the defendants had ta- 
ken. charge of many of the papers in the case, and kept them, 
and prayed that they be required to exhibit. them for. use.and 
inspection: The. bill prays an. injunction.of the CommonLaw 
action, that the defendants be compelled to account for the 
property at a fair cash value, and compelled te eredit, the pro- 
ceeds upon their ‘claims, until satisfied, and that-the contract be 
specifically performed.. There are severgl alternative . prayers 
in the bill on this atate of facts. . The bill was returned to:the 
November: Term, 1852, of Troup Superior, Court... 

“To this bill, the defendants filed their several demurrers and 
pleas to the jurisdiction. of the Court of Chancery of the County 
of ‘Troup, on-the ground. that-both the defendants resided in 
the County of Baldwin,.and accompanied their pleas with an. 
answer in support: of: the pleas, specially denying that Carter 
had. any interest. im the:note sued on at Law. ‘These demurrers. 
and ‘pleas were. aver-ruled by. the Judge of the Circuit Court, 
atthe May Term, 1853, and the defendants sued out a.writ of 
error to this Court, returnable to the August Term, at Decatur, 
1858, at which Term, the.cayse was continued, and was after- 
wards determined at: Macon, February Term, 1854. And the 
decision ~pon the writ of error.was, that the Court of Chancery 
of Troup: County had jurisdiction for the purposes of discovery: 
only ; but.that the relefsought must be sought in the County: 
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of Baldwin, as there was no defendant to the bill, in the Coun- 
ty of Troup. In the mean time, as the defendants obtained 
no supersedeas, the cause was progressing im the Circuit Court, 
pending the issue on the writ of error-in the Supreme Court. 
An order was passed at the November Term, 1853, giving the 
defendants until.the Ist of April, 1854, to answer the bill, and 
in default of answer, it was to be taken as fully and finally 
confessed.. In Mareh, 1854, on application by the Solicitor of 
the defendants, the Solicitor for the complainant extended the 
time for answer from 1st of April to lst of May; and accor- 
dingly, by this time, B, S. Jordan filed his answer, but Carter 
did not answer. 
In the mean time an administrator on the estate of Reuben 
Thornton had been appointed in the County of Troup, and be- 
fore the return of the remittitur from the Supreme Court, the 
complainant filed an amendment to the bill, making his admin- 
istrator a party defendant, and also making the widow and 
children of Warren Jordan parties complainants. The amend- 
ment further alleged, that the administrator of Reuben Thorn- 
ton was claiming a considerable amount as due for the services 
of said Reuben, in bringing the property to sale, and for 
money advanced by him in the execution of the agreement; 
and prayed a discovery from Jordan and Carter, and the'said 
administrator, as to the services rendered, the money advanced 
(if any) and the amount which hed already been paid him by 
Jordan and Carter from the proceeds of the sales; and also 
prayed that if, on the final accounting, any sum was due Thorn- 
ton, that the yalue of the negro sold by Reuben Thornton might 
be set-off to this amount, as the estate.of Thornton would be other- 
wise unable to aceount for the value of this negro. This 
amendment also set forth a large amount of other property and 
meney, which had been received by B. S. Jordan-and Carter, 
not stated in the original bill, but discovered since, and added 
another prayer for relief. It was also agreed that this amend- 
ment should serve the purpose of an amendment and a supple- 
mental bill. To the allowance of this amendment, the defend- 
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ants objected—Ist. Because, before it was filed, the Supreme 
Court-had, by its decision, made the original bill a bill for dis- 
covery only, and that such a bill could have no.more parties. 
than.existed in the Common Law record, in aid.of the prosecu- 
tion or defence, of which the discovery was sought. 

2d. Because a bill for discovery could not.be converted, by 
amendiment, into a bill.for relief. The motion.to amend was. 
argued at. the last May Term of Troup Superior Court, and 
the amendment was not allowed, and to this ruling the com- 
plainant excepted: 

The complainant.also filed exceptions to the answer of B. S. 
Jordan, as insufficient and evasive in many points: On-the. 
argument, the Court-below sustained three of these exceptions, 
and-ordered the said B..8. Jordan to answer over; and to this. 
ruling the defendant, B. S.. Jordan excepted; and. also .suek 
out his writ of error to this Court. : 

‘The remaining exceptions were over-ruled by the Sanit be-.. 
low, and the complainant excepted. 

During this same term of the Superior Court, the remittitur: 
from the-Supreme Qourt, containing the deeision of-that Court: 
on the former writ. of error, was returned ; and the defendants. , 
moyed to make it the judgment of the Circuit Court: at that 
time, and to vacate the proceedings had in the. Circuit Court 
pending the issue, forthe writ of error in the Supreme Court— 
especially so far.as such proceedings were inconsistent with the. 
cage, ,as.a case for discovery only. To this the complainant 
objected, and insisted that as the defendants had sued out no. 
supersedeas, and had progressed with the case voluntarily, they 
were bound by the proceedings ; and that they had thus waived. 
objections to the jurisdiction, and ‘moved the Court to qualify 
the order entering the remsttitur,.so that it should : not, preju- 
dice. their subsequent. preceedings. . The Court refused to qual- 
ify the remittituy,-and decided that the proeeedings in the. 
Cireuit Court, pending the writ of error in the Supreme Court 
were yoid ;, and, to this decision the complainant exeepted.- On 
a subsequent, day in.said term, the eomplainant moved an -or- 
der absolute, taking the bill confessed, as to Carter,. which, ay- 
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der the Court below refused, and this also is assigned for error, 

The several exceptions in these crosswrits of error, are now 
assigned in a consolidation of the records, as errors ‘in the 
Court below, and asked to be reviewed by this Court. 





— 


'B. H: Hr1, for plaintiff in error. 
*€. J. MeDonatp and H. Warner, for defendants in error, 
By the Court.—BrEnninG, J. delivering the opinion. 


"In this: case the cross-bills of exceptions were heard together, 

One 6f the assignments of error made by Mrs. Jordon on her 
bill-of exteptions was, that the Court below gave too much ef- 
feet to the judgment of this Court, which had been remitted to 
that Court. It seems that the bill of exceptions, on which that 
remitted judgment had been rendered, had not been made to 
operate a8 a supersedeas, and so that subsequent’ to the allowe 
ance of that bill of exceptions, steps in the case had been taken 
in'the Court below, as if no bill of exceptions had been allowed ; 
and that when the remittitur, with the judgment of this Court 
on the bill of exceptions reached that Court, the judgment wag 
held by that Court to'operate as if there had been a supersedes 
as in the case—as if, since the allowance of the bill of excep- 
tions, no steps at all had been taken inthe case. On this hold- 
ing of that Court, Mrs: Jordan found one of her assignments of 
error. ' | 

The fifth section of the Act of 1845, which organizes this 
Court,-contains, among others, these words: “ Upon the decis- 
ion of said Supreme Court on matters of Law or principles of 
Equity, which may arise in the bill of exceptions,” “the Court 
shall causé to be certified to the Court below such decision, and 
award ‘such otder and direction’ in the premises, as may be con- 
sistent with the law and justice of the case—which decision, so 
rendered, and order and direction so awarded, shall be respec- 
ted and carried into full effect by the Court below”. (Cobb's 
Dig. 450.) The decision remitted is to be respected and car- 
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ried into full effect. ‘This is the language, of the Statute. 
And if the law were different, what wouldthe higher Coyxt be 
worth? 

‘What odds does it ake that a supersedeas i is not abtained ? 
Whether there shall be a supersedeas or not, is optiona! with 
the party excepting. If he does not .do what is necessary to 
make his bill of exceptions operate as a supersedeas, the other 
party may go on with, the case or not, at his pleasure. If .he 
chooses to go on, he must do so at his peril. Taking the chan- 
ces of an affirmance, he must run the risk.of a reversal; and as 
by an affirmance he would gain all the ground he passes over, 
80 by a reversal he must lose it all. The words which I have 
quoted, defining the effect and operation which a judgment of 
this Court is to have i in the Court below, come in the Statute 
after the words which relate to a sypersedeag, and therefore 
they cover cases in which there may have been no supersedeas, 
as well as those in which there may have.been one. 

1, The Court below was right, therefore, in holding that the 
judgment of this Court. was to have as much effect and opera- 
tion, although there had been no super'sedeas, as it would have 
had, had there been a supersedeas. 

The important assignment of error on the part of Mrs. Jor- 
dan, is that which she founds on the refusal of the Court below, 
to receive her offered amendment of the-bill. . ; 

The bill, as it stood under the remitted judgment of this 
Court, was only a bill for discovery. The effect of that remit- 
ted judment was, that as Carter and Jordan, the defendants 
in the bill, resided in Baldwin, the Court in Troup had no such 
jurisdiction over them as to authorize it to retain the bill against 
them as a bill for relief, although it might retain it as a. wal for) 
discovery. 

The amendment, had it been allowed, would have had the 
effect to turn the bill, thus being a bill for discovery only, into 
one for general relief and discovery, and so to compel the de- 
fendants, Carter and Jordan, to come out of the county of their 
residence, Baldwin, and defend themselves in Troup, generally, 
against all the matters that would be contained in the bill.: The 
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matters already contained in the bill were many, various and 
somewhat complex; and they were made the foundation for a. 
claim on the part of the plaintiff, amounting-to from $75 000 
to-$100 000. And the matters contained’in the offered amend- 
ment were-such, that.if the amendment had:been received, they 
, Taust haye rendered the bill much more bulky and — than 
it already was, 

The effect, then, of the amendment had it ihe received, 
would have been to foree Carter and Jorilan to leave Baldwin, 
the county of their residence, and come to Troup, the- County of 
the residence of the plaintiff, to defend themselves against a 
case of such thagnitude as this. And to produce that effect 
was doubtless the sole purpose of the aameanareat as- will be 
seen from what was the nature of it. | - 

What was the nature of it? Was it of such a nature that it 
would have warranted the Court below:-in receiving it to pro- 
duce the aforesaid effect? This is the precise question. 

Among the things which the amendment proposes to do, is 
to make Anthony R. Thornton, asthe.administrator of Reuben 
Thornton, deceased, a party defendant to the bill; and to 
state, in substance, that Carter and Jordan owe him, as such 
‘administrator, a debt; and that he owes Mrs: Jordan, .as ad- 
ministratrix of Warren Jordan, another debt: and that the 
estate of Reuben Thornton which‘he, Anthony, represents, is 
insolvent—not that he, Anthony, is; all to the end that Car- 
ter and Jordan may'be prohibited from-paying him, Anthony, 
the debt which they owe him; and may be compelled, instead, 
to pay thedebt to her, Mrs. Jordan, in- satigfaction of the debt 
owed to her by Anthony. 

Is what is thus proposed to be stated, ey way of cinenliends : 
of sucha character that it would have: warranted the Court be- 
low im receiving it—in receiving it to produce the aforesaid ef- 
fect; for if itis not, there-clearly is tae papeen to be 


stated, which is. 
It is not of such a character; and for two reasons—First. 


What is thus propesed: to: be stated, makes such a case that 
if taken by itself, it has im it no equity; and if taken as 
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part of the bill, it deprives the bill-of all the equity me it 
has in it, by rendering the bill multifarious. 

- As to‘the-first reason. As long as Anthony R. Thorntons 
himself solvent, the creditors of the estate he represents’ cdn- 
net come to loss by any mal-administration of the estate, on 
his part ; and this whether the estate, itself; is-solvent or insol- 
vent. For any mal-administration he will be personally hable 
‘te those creditors; and being solvent, he will be able to make 
good any personal liability. This being so, what principle is 
there, of Law or Equity, that ‘will justify those creditors to in- 
terfere with his administration, by compélling his debters to 
pay their debts to. them, rather than to him?. There is none. 
Such interference is allowable only when the administrater is 
\personally insolvent, so that it would be dangerous to trust the 
assets in his hands, or when some similar reasen exists. Thein- 
solvency of the estate represented by the-administrator, ‘is not 
-@ similar. reason. ‘ 

As to the second reason. Even if the matter thus proposed 
to be stated, by: way of amendment, contained in itself equity; 
yet, it is such matter as makes a complete, new and independ- 
ent case—a case that might well exist in a separate bill—a 
-case which does not need any help from the old bill—a case to 
‘which the old bill could render no-help. Such matter, if ad- 
ded to the old bill, would make that bill multifarious. . This is 
‘clear. 

Now the question is, would the Court have been warranted 
in receiving, by way of amendment to the bill, such matter as 
this—matter making a case that, in itself,.had no equity in it 
—matter that, if added to the old bill, would have rendered 
that bill multifarious—when the effeet of receiving it would 
‘have been te force the defendants, Carter and Jordan, to leave 
their county and.come to the plaintiff’s. county, to defend them- 
selves against all the matters that the bill, with these additions 
to it, would have come to contain ? 

In what cases may persons be sued out of the county of their 
residence? It is a general rule, that all cases, whether at Law 
or in Equity, over which the Superior or Inferior Court or 
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Courts have jurisdiction, are to-““be tried in the tounty where- 
inthe defendant resides’. This rule, as to cases at Law, is 
the direct-command of the Constitution itself ;+and as to cases 
in Equity, it is, if not the direct command of the Constitution, 
of-which there is great doubt in my mind, the result of a well 
settled:principle of: Law, viz: the principle, that Equity fol- 
lows the Law. And ought it not, much more, to follow the: 
Constitution? ‘This is the general rule. To this general rule; 
however, the Constitution has, itself, made exceptions. It ex- 
cepts: the case of joint promissors and joint obligors, of whom 
some reside in one-county and some in another; also, the case 
of indorsers residing in a different eounty from that of the ma- 
ker. And the Constitution makesno other exeeptions. Ought 
Courts of Equity to do what the Constitution has not done? 
Ought ‘they to make exceptions which the Constitution, al- 
though having in mind the subject of exceptions, has not thought 
fit to make? Ought they to do this m-the face of the fact’ 
that the expression, “all civil eages’” in this command of the. 
Constitution—“ all-civ cases which shall be tried in the coun- 
ty wherein the defendant résides”’, ‘when taken according to 
its-common legal import, includes cases‘in Equity? I must 
express my doubt whether they ought or-can. ° * 

Ought not the case which they should select as an additions 
exception, to bé one in which there should, at least, be some 
equity against each defendant, and some privity, as between 
all the defendants? Ought the edse'to' be such, that as to- 
those of the defendants who might reside in the county in which 
the suit might be’ brought, it should be a case which would‘ 
have im it no equity, for the reason, that as to them, there 
would he an adequate remedy at Law; and as to them and’ 
the-other defendants—those to be brought out of their eoun- 
ties, it should be a case which, for another reason, would have: 
in it no equity, viz:. the reason that, as to, all, it would be mul- 
tifarious? Most certainly: it ought not to be. Therefore,. 
Courts of Equity ought not to make the uae case an addi-~ 
tional exception. 

Indeed, if the case were such as not to ioe in it this ques-- 
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tion of jurisdiction, growing out of the fact that the residence 
of the defendant.is in a different county from that in which 
the: suit-has been brought, if it were the common casé in which 
all the deferdants reside in. the county of the suit; still, such 
Watter as that in question, proposed to be added to the bill, 
could not, according to any rule of Equity with..which we. are 
acquainted, be admitted into the bill by way of amendment. 
How much more, then, is this so, the ease being as it is? 

The decision in Gilbert vs, Thomas, (3 Kelly, 575,) is a di- 
reet authority to show that defendants are not to be brought 
out-of the county of their.residence, upon. such a case as would 
be made, if the matter aforesaid were admitted into the bill, by 
way of amendment. . 7 

It was said, by the: Cannel for Mrs. Jordan, that these were 
ndt the objections to the amendment, presented in argument to 
the Court below ;. and it was insisted, that.therefore they ought 
not.to be considered, by this Court. But the judgment of the 
Coart:below is general—is not put on any expressed ground. 
If any good ground exists for it, ought not this Court, there- 
fore, to prestime that te.have been the one by.which the Court 
was influenced? Besides, are parties to be restricted in this 
Court, to the same ogee which wad used in the Court 
below? - bs 

The matter denis then, rdatag to Anthony R. Phorn- 
ton, was such as;could not properly be ailowed to be added to 
the bill, by way-of amendment. 

But-the amendment containing this matter, was-offered as a 
whole, and was considered as a whole. This .part being such 
as was not allowable, the whole was rendered such as was not 
allowable.. 

[2.], The refusal of the Court below, therefore, to allow the 
amendment; was right. 

Still, it is not improper, perhaps, to say that there is matter 
in the proposed amendment; .which it would be right to have 
put in the bill, viz:. all that matter which relates to the pos- 
session of the negroes in Florida, by Long, and that which re- 
lates to what the defendants realized out of other property 
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than the lands and negroes in Hall—the negroes in Florida, 
and the lands in Baker. These are proper matters for discoy- 
ery, and would be in harmony with what is already in the bill; 
and doubtless the Court, on a proper application, would allow 
them to be added to the bill. 

A number of exceptions, for insufficiency, were taken to the 
answer of B.S. Jordan. Of these, three were sustained by 
the Court, and the rest over-ruled. To as much of the decis- 
ion as sustained the three, B. 8. Jordan excepted; to aay other 
part, or to most of it, Mrs. Jordan excepted. : . 

The same law is applicable to both parts of this decision. 

[3.] When is an answer full? What sort of an answer is a 
plaintiff in Equity entitled to have from a defendant? . In 
Daniel's Chancery Practice it is said, that “ The nature of the 
answer which a plaintiff is entitled to require from each defen- 
dant upon the record, is sufficiently shown by the form of 
words made use of in the bill for requiring an answer, viz: 
‘that the defendant may, upon his corporal oath, according to 
the best and utmost of his knowledge, recollection, information 
and belief, full, true, direct, perfect and sufficient answer make 
to all and singular the several matters and things hereinbefore 
contained, and that as fully and particularly as if the same 
were here again repeated, and he thereunto severally and dise 
tirctly interrogated.’ (2 Danl. Ch. Pr. 246.) 

This is no doubt so. And with this for guide, it becomes a 
most easy and simple affair to ascertain whether an answer is 
sufficiently full or not; and guided by this, we find nothing 
wrong in either part of this decision; and to go into a long 
detail to show that, would be a mere waste of time. 

This judgment, therefore, ought to be affirmed. And this 
disposes of the case brought up by B. S. Jordan. 

[4.] The Court was right in refusing to let the bill be taken 
as confessed by Carter. His plea—a plea in bar, was still 
undisposed of. As long as this was so, the plaintiff had no 
right to call for an answer. The object of the plea was, “el 
haps, to protect Carter from ever having to answer. 

‘¥OL. XvI-58 
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There is nothing else in the case requiring notice. 
The judgments excepted to by both sides ought to be: af- 
fitmed. 





¥ 
No. 41. —Rosert Coins, plaintiff in error, vs. WILLIAM B. 
JOHNSON, defendant in error. 


[1.] A person who is an Attorney at Law and engaged in the defence of a 
suit, givés to the plaintiff a notice to sue other parties. It is doubtful 
“whether, in doing so, he acts as Attorney at Law or Attorney in fact: 
Held, that he is not, by the Act of 1860, “to regulate the testimony of At- 
torneys at Law,” incompetent to prove the giving of the notice. 

[2.] A draft is payable to “A B Cash.” and indorsed “A B Cash.”: Héld, 
that prima facie, the indorsement is the indorsement of the bank and not 


that of A B. 


- Assumpsit in Bibb Superior Court. Tried before Judge 
Powers, November Term, 1854. 


This was an action of assumpsit, brought by Johnson against 
Collias, on the following bill of exchange: 


“ $5000. CoLumBus, December 15th, 1841. 
Ninety days after sight, pay to the order of John Peabody, 
Hsqr. Cash. Five Thousand Dollars, value received—which 
place to account of D. McDovea.p. 
To W. M. Clark, New York. 
Pay Robert Collins, or order, 
JoHN PEaxopy, Cash.. 
Pay. William B. Johnson or order, 


Robert CoLuins. 
Macon, Georgia January Ist, 1844. Received on the within 
draft from Robert Collins, Thirty Eight Hundred and Seventy-. 
seven ,3,1; Dollars. Witu1AM B. Jounson & Co. 
Per Joshua A. Sands.. 
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Macon, November 26th 1849. Received -on oes draft 
from Robert Collins, One Hundred and Sixty-eight 42, Dob 
lars. Wi.t1AM B. Jonnson : “Oo. 

Per J. S. Obear. 








The defendant pleaded the general-issue and the Statute ‘of 
Limitations; and specially, “that on the tenth day of July, 
1851, the defendant, by William K. DeGraffenreid, gave 
plaintiff written notice to sue said note within the time pre 
scribed by law, and that plaintiff has failed to proceed to col- 
lect the same; and that the said John Peabody was cashier of 
the Insurance Bank of Columbus, in this State, and the said 
bill of exchange was indorsed by him, as cashier of said’ Bank, 
and for the benefit and use of said Bank.” On the’ trial, 
plaintiff offered in evidence the bill of exchange, together with 
the following protest and notarial certificate : 


“ Sratre or New York, Unttep States oF AMERICA. * 
On the twentieth day of April, in the year of our Lord, 1842, 
at the request of D. & A. Wesson, I, Alexander Robertson, 
Notary Public, duly admitted and sworn, in the City of New 
York, did present the original bill of exchange hereunto annex- 
ed to the paying Teller of the LaFayette Bank in this City, 
where the same is made payable, and demanded of him pay- 
ment, which he refused, saying, “‘No Funds’. Wherefore, I, 
the said Notary, at the request aforesaid, did protest, and by 
these presents do publicly and solemnly protest, as well against 
the drawer, acceptor and indorser of the said bill ‘of exchange, 
as against all others whom it doth or may concern, for ex- 
‘change, re-exchange and all costs, damages and interest already 
incurred, arid hereafter to be incurred, for want of payment of 
the said bill of exchange. This done and protested in the City 
‘of New York, in the presence of J ohn Doe and ‘Richard Roe, 
Witnesses. 
A. R. Rocers, * 
Notary Publie. 
And I, the said notary public, do hereby certify, that on the 
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gaid 20th day of April, I did duly serve the drawer and indors- 
ers of the said bill of exchange, with notices of the protest 
theréof, in due form of law, by putting the same in the New 
York City Post Office, directed to them, as follows: “ D. 
McDougal, Columbus, Georgia;” “ John Peabody, Esq. Cash. 
‘Colambus, Georgia ; Robert Collins, Esq. Macon Georgia ;” 
anda duplicate,. ‘Robert Collins, Esq. Columbus, Georgia” 
being the reported places of residence, and the Post Offices 
regpectively nearest them’. Duly signed and sealed by 

; A. R. Rogsrs, 

Notary Public. 


: To: the introduétion of the bill of exchange, protest and nota- 
imial certificate, the defendant objected. The Court: over-ruled 
the objection, and defendant excepted. 


George S. Obear, sworn, testified, “that he was well acquaint- 
ed with the hand-writing of Joshua A. Sands, and that the 
receipt on the bill of exchange, dated Jan. Ist, 1841, was in 
his hand-writing; that Sands was, at that time, clerk for the 
plaintiff, and ‘now resides in another State; that witness put 
on the bill of exchange the credit of 26th November, 1849, by 
the’ direction of plaintiff, whose clerk he was, and in the pres- 
ence of defendant, and told the defendant that it was the 
amount of his share of the proceeds of sale of stock on joint 
account of plaintiff and defendant, sold by plaintiff. Defend- 
ant took the bill of exchange and looked at it, but said no- 
thin} ng:” The plaintiff closed. 


, Defendant then proposed to prove by William K. DeGraf- 
fenreid the service of notice on the plaintiff to sue on the bill 
of exchange within three months. Defendant objected, on the 
ground, that at the time of the giving the notice, witness was 
Counsel for defendant. The Court sustained the objection, 
and defendant excepted. Upon an agreement between the 
parties, DeGraffenreid was allowed to testify, and stated that 
he served the following notice upon the plaintiff on the day it 


bears date : 
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“Macon, July 10th, 1851. 
To Wm. B. Johnson: Youare hereby notified to commence 
suit on the above described bill of exchange, within the time 
prescribed by law, or I shall avail myself of the benefit of the 
Statute, in such cases made and provided. 
Rosert Coins, 
Per Wm. K. DeGraffenreid, Att’y.” 


Richard P. Spencer, sworn by interrogatories, stated: “Was 
in the Insurance Bank frequently during the latter part of 
1841, and saw John Peabody acting in the capacity of Cashier 
of said Bank, from the first of November, 1841, till the time of 
his death, in Sept. 1842. 

Plaintiff offered, in rebuttal, to read the testimony of John 
Johnson, taken by interrogatories, as follows: ‘Witness is 
Ordinary for Muscogee County, State of Georgia—has exam- 
ined the records of his office, and can find no evidence of any 
administration ever having been granted to any person, on the 
. estate of John Peabody, deceased;. was acquainted with one 
person by the name of John Peabody, who resided and died in 
Muscogee County ; knew another by the name of John B. Pea- 
body.” To the introduction of which evidence, Counsel for 
defendant objected. The Court over-ruled the objection and 
defendant excepted. 

Defendant’s Counsel then addressed the Jury. Counsel for 
plaintiff commenced his argument to the Jury, when he discov- 
ered that he had failed to prove that Ann E. McDougald (re- 
ferred to in a certificate of the Clerk of the Superior Court of 
Muscogee County, subsequently introduced and read to the 
Jury) was the administratrix of Daniel McDougald, and pro- 
posed to re-open the case to prove that fact. This the Court 
allowed, defendant objecting. 3B. Hill was then sworn, and testi- 
fied, “that he was acquainted with Ann E. McDougald, and that 
she was the administratrix of Daniel McDougald, who was 
dead”, to which defendant objected. The Court over-ruled 
the objection, and defendant excepted. 
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Counsel for defendant then re-argued the case to the Jury, 
and asked the Court to charge the Jury, that unless plaintiff 
had shown that he had commenced suit against Daniel McDou- 
gald on the bill of exchange, within three months after the no- 
tice tosue had been given to him by defendant, they must find for 
the defendant, when Counsel for plaintiff asked to re-open the 
case a second time. This the Court allowed, defendant object- 
ing. Plaintiff then read in evidence a certificate from ‘John 
R. Sturges, the Clerk of the Superior Court of Muscogee Coun- 
ty, dated the 15th day of May, 1852, certifying, in substance, 
“that Johnson instituted a suit in said Court, against Ann E. 
McDougald, administratrix of Daniel McDougald, on the bill 
of exchange, on the 15th day of August, 1851”. Also, a certfi- 
cate of Edward Birdsong, Clerk of said Court, dated the 12th 
day of November, 1853, stating, in substance, that the decla- 
fation and other papers in said case, Johnson against Ann E. 
McDougald, administratrix of Daniel McDougald, are not to 
be found in his office”. To all of which defendant objected. 
The Court over-ruled the objection, and defendant excepted. 

Counsel for defendant requested the Court to charge the 
Jury— 

1st. In matters of security, the Jury must be satisfied that 
Collins intended to make the last payment on the bill of ex- 
Change. 

2d. If done by Johnson, without the concurrence and appro- 
bation of Collins, and with a full knowledge of his, Collins’ 
rights, then the credit does not take the case out of the Stat- 
ute. 

3d. If the Court shall hold that the prior indorsers are not 
liable by lapse of six years, then Collins would have no interest 
in making a payment on the bill, and the Jury must be satis- 
fied that Collins did intend this payment, on the particular 
draft sued on: which charges the Court refused to give, and 
Counsel for defendant excepted. 

Among other things, the Court charged the Jury—“ That if 
they believed Clarke lived in the City of New York, plaintiff 
was excused from suing him; that if Peabody was dead, and 
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there was no administration on his estate, plaintiff was excused 
as to suing him; that as to the Insurance Bank of Columbus, 
before the Jury could regard that institution as one of the par- 
ties necessary to be sued, they must be satisfied, from the evi- 
dence, that Peabody was acting for the bank, and not in his 
individual capacity ; that the simple fact that “Cashier” was 
added to his name, and the other proof, that he was Cashier of the 
bank at the time, without further proof that this bill was nego- 
tiated by him, for and on account of the bank, was not suffi- 
cient proof to make it a bank instead of an individual transac- 
tion, on his part; that if the Jury believed that plaintiff com- 
menced suit against the representative of D. McDougald, 
within three months after notice to sue, plaintiff was entitled te 
recover; that if they believed the payment on the bill of ex- 
change, testified to by Obear, was placed there in the presence 
of Collins, and with his knowledge, and he did not dissent 
from the disposition so made of his money, he was bound by it 
—his silence being equivalent to his assent”’. 

To all of which charges, Counsel for defendant excepted ; 
and upon these several exceptions, have assigned error. 


DeGRAFFENREID; CoLE & Smit, for plaintiff in error. 
Por, Nisset & Pos, for defendant in error. 
By the Court.—BEnninG, J. delivering the opinion. 


There are quite a number of questions in this case, but only 
two were decided. The decision of these two will, probably, 
put an end to the case, and the other questions are of little 
general importance. 

Of these two questions, the first ii—was Mr. DeGraffenreid, 
the Attorney for Collins, a competent witness to prove the no- 
tice to Johnson, to ‘commence suit”. 

The Act of 1850, “to regulate the testimony of Attorneys 
at Law,” declares—“ that it shall not be lawful for any Attor- 
ney at Law or in Equity, in any case’, “to give testimony” 
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“of any matter or thing, either for or against his client, the 
knowledge of which he may have acquired from his client, or 
during the existence and by reason of the relationship of client 
and Attorney”. (Cobb's Dig. 280.) 

This Act, as far as it goes, puts Attorneys at Law below the 
level of slaves, free negroes and convicted felons, for these may 
testify among themselves. But an Attorney at Law is not al- 
lowed to testify at all, as to anything which comes to his knowl- 
edge, as an Attorney at Law. As to any such thing as that, 
he is a person not to be believed on hisoath. An Actso harsh 
—so almost penal in its nature, is certainly not to be enlarged 
by construction. If, therefore, it is doubtful whether a case 
falls within or without the Act, a proper presumption will pro- 
nounce the case to fall without it. 

In giving the notice to “commence suit”, did Mr. DeGraf- 
fenreid act as Attorney at Law, or Attorney in fact? This is 
a point left in doubt. There is no doubt that he was Attorney 
at Law in the defence of the suit. But this Act—this giving 
of the notice to ““commence suit’’, had, at the time when the 
Act was done, nothing to do with the defence of the suit. And 
if the notice had been observed, it would never have had any. 
This Act was a “ matter or thing” independent of the suit— 
was a matter or thing which it did not need an Attorney at 
Law todo. It was one which any Attorney in fact, might do, 
and a lawyer may be an Attorney in fact. The Act was of a 
kind which it is not usual for Attorneys at Law to do—if, 
indeed, it was not of a kind which falls wholly out of the prov- 
ince of Attorneys at Law. Could the Attorneys at Law, of 
Mr. Johnson, have acknowledged service of this notice, so as 
to bind him? And certainly, if the Attorneys at Law for the 
plaintiff have no authority, as such, to accept a notice, those for 
the defendant have no authority, as such, to give one. 

[1.]. This being so, it is to be presumed that Mr. DeGraf- 
fenreid, when he gave the notice, acted as Attorney in fact. 
And if so, then it follows that he did not acquire the knowl- 
edge of the act i. e. of the notice which he gave, “by reason 
of the relationship of client and Attorney”. 
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The Court, therefore, was wrong in holding him ito $i, ie in- 
eompetent.to testify of the notice. 

[1.] The other question is as to the effect of the addition of the 
word “‘cashier”’ to the name of the payee, in the face of the 
draft, and to the same name indorsed on the back. of the draft. 
The draft is expressed to be payable “to the order of John 
Peabody, Esq. Cash.” Itis indorsed, “John Peabody, Cash”, 
What effect has the word cashier, taken by itself, in this con- 
nection? . 

It is to be presumed that.the word was meant to have an, ef- 
fect of some sort. , It can have only one of two effects—either 
to show that a particular person, named Peabody, was meant, 
viz: that’ Peabody, who was a cashier, or to show that seme 
bank .was, meant, ‘viz: that bank -whose cashier was named 
John Peabody. . But for the former of these two effects, the 
addition of the word, cashier. was not needed. On the contra- 
ry, dg far as.the indorsement was concerned, that effect would 
be better produced by the naked words, “John Peabody” writ- 
ten in the hand of John Peabody. The name and the hand- 
writing would fully identify the writer, while if the word cash- 
ier were added, with whatever intent, it would-be the means of 
at least giving -rise to a doubt whether the person meant was 
the private man, John Peabody, or the cashier, as cashier of 
some bank. a 

Hence it is, perhaps, that in practice, when,men go to bind 
themselves, personally; they hardly ever add words of any sort. 
ta their names. They do not sign themsélves A B, Judge, 
Sheriff, Clerk, Trustee, Executor, Administrator, Guardian, 
Attorney at Law, President, Cashier, or as the case may be. 
They sign simply A B. ° 

But if the latter of the two aforesaid, effects was the object, 
then there wag a use for the addition of the word cashier; for 
.without that word or something equivalent, there would have- 
been nothing to show that to have been the effect meant. —_ 

And not only woul there be a use for the word to produce 
this effect, but the word used in this way would be well adapt- 
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a t6 pred ‘the-effétt. An Fadotbbindt oye r bait, ifi fhis 
form—‘“ A 3; Cashier,” is much mote sitnple and: conventént 
tig in thid—“ The! Bank of ; by A.B, its Cashier”, 
More to tlitn in this even—-A B, av Cashier”. 

“Ald theréfore it is; probably, that business—real work—al- 
most uitiversally sélects this form. All banks draw and’ ins 
dorse in this form. “They never, in’ practi¢e, sign their corpo- 
réftién fiamé to their contracts. They'sign the name of their 
President, or the name of him and that of their Cashier ; and whén 
théy have done this, they think they have bound ‘thieinbelies, 
and not that their President, or their uae and ° emia 
havé bound themselves. 

If, in' this case, the word “as” had beeh put in—if-the in- 
ddrséinerit Kad been, “Jolin Péabody, us Cashier”, it is hardly 
td be supposed that a doubt could be entertained; that the in- 
dérsement’ would ha¥e’been intended’to be that of the bank, 
and hot that of the man Peabody, who happened ‘to “be tbe 
bank's Cashier. But ustige, at this day, does not require tlie 
employment of the word as, to cdtivey such a méaning, ‘if, in- 
deed, sage ever did: AB, Judge, Justice of the Peace, Sher- 
iff; &e. &e. is a fori of expréssion, which by all, is understood’ 
t6 thean the officer and not the man, as unmistakably as is the 
ekpréssion—A B; as Fudge, &c. “Arid the latter form is hard- 
ly ever used—the former constantly. 

Of the two @ffects; thérefore, the latter, viz: that which 
would make the word cashier designate the bank, and not’ the 
bank's cashier, as un individtal is, it is to be presumed, the’ ef 
fett intended. 

And if this was the intention, thete is law to carry it into’ 
effect. The law is to be found referred to in Story on Agency, 
§154. The other evidence was such ‘a8 to authorize the Jury. 
té'say what particular bank it was that was meant. Ht showed: 
thit Peabody, when he indorsed ‘the draft, wad the acting . 
Cashier of the Insurance Bank of Columbus. 

Tis Court, theréfore, instead of ‘chargitte-ks it did; shodld: 
have charged, thatthe fact that the word cashier was addéd to. 
the name Peabody, in the indorsement; and the other fact, 
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that Peabody was, at the time of the indorsement, the Cashier 
of thie Insurance Bank of Golymbus, were sufficient to require 
them to presume the indorsement to be-that of the —_ and 
not that of Peabody individually. . 

To come-to any other conclusion, would be fraught with, 
there is no telling how much of evil. All the-bank notes that 
‘are issued, are signed ‘A B, President’, and ‘countexsigned, 
“€ D, Cashier”... To-hold that.the import of sueh signing and 
‘eounter-signing, is that A B and C D-only, and not the benk, 
are bound, would produce mischiefs that:cannot be foretold. . 

Doubtless evidence-would be enene to rebut: —_ kage 
sumption, as to intention. 

Nog question was made, in this.case, as in bias a bill of 
exchange, of this bank, could beindorsed by the Cashier, alone, 
80 as to bind the bank—whether. the. signature of the Presi- 
‘dent was not algo neeessary, and none such.is decided 

There — to be a new trial. =. , 4 





No. 48. Farpy Sweeney, plaintiff in error, vs. Tue STATE OF 
a defendant in error. 


[1.] An indictment which states the offence, in the terms and tanquig of the 
Penal Code, is sufficient. “ 


Misdemeanor, in Bibb Superior Court. .“Tried before Judge 
Powsrs. —_ 


- At the. May Term, 1853, of Bibb. Superiar Court, the Grand 
Jury returned a special presentment against Fardy Sweeney, 
for a misdemeanor. The presentment charged, “that on the 
8th day of May, 1853, in said County of Bibb, the said defend- 
ant did then and there.unlawfully sell to and furnish a certain 
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man slave, whose name and owner are unknown to the Jurors 
aforesaid, with spirituous liquors for his thé said man slave's 
own use, the said Fardy Sweeny: not being then and there, 
the owner, overseer or employer of said slave, and not then 
there having the said man slave under his custody or care.” 
At the November Term of said Court, the defendant was tried 
and found guilty ; whereupon, his 'Counsel-moved for anew trial 
and in arrest of judgment; which motion was then and there 
over-ruled by the Court, and. sentence pronounced upen the 
defendant. At the May Terni, 1854, of: said Court; Counsel 
for.defendant moved the.Gourt'to set.aside said judgment, on 
the following grounds: 

Ist. Because the indictment was void in not averring the 
name’ of: the owner of the negro or any other allegation, by 
which identity might be sustained or proved: 

2d. That this defect.was not curable-by verdict, and wight 
be taken advantage of after verdict. 

3d. Because the bill being void, and the verdict not curing 
it, the judgment rendered thereon was void, and will be set 
aside on motion, before it is enforced. 

The Court over-ruled the motion, and Counsel for defendant 
excepted. 


Locurane & Lamar, for plaintiff in error. | 
DeGRAFFENREID, Sol. Gen. for defendant. 
By the Court.—BENNING, J. delivering the opinion. 


[1.] The objection to this indictment was, that it.was void, 
for uncertainty. It was insisted that unless the indictment 
had stated the name of the negro and the name of his owner, 
the judgment would not serve as a bat to-ahotlier indictment 
for the same offence. 

But in‘all pleas of former acquittal or former conviction, the 
proof of the plea has to consist parfly of matter of record and 
partly of matter not of record. And.the tdentity of the two 




















DECATUR, AUGUST TERM, 1854. 469 


Mounce vs. Byars et dl. 








cases is the part of the plea which it is the peculiar business 
of the evidence which is not of record to make out. 

If the judgment, in this case, were pleaded to another indict- 
ment, as a former conviction for the same offence, the absence 
of the names of the slave and his owner might make ita Tittle 

more difficult to establish the identity of the two cases, than it 
would be had those names been inserted. - The difference, how- 
ever, would be a difference in degree, not in kind.’ ™ 

But whether such an indictment as this might be good at 
Common Law or not, is a matter of né consequence, as such a 
one is made good by the Code: “Every indictment or accusa- 
tion of the Grand Jury sliall be deemed sufficiently technical 
and correct, which states the offence in the terms and language 
of this: Code, or so plainly that the nature of the offence charg- 
ed may be easily understood by the Jury.” This is a part of 
the first section of the-fourtéenth division ef the ome —— 
Dig. 833:) 

The indictment states the offence i in the terms and language 
of the Code. 

The judgment ought, therefore, to be affirmed. 





No. 49.—Moses Mounce, plaintiff in error, vs. JAMES ByARS, 
et al. defendants. 


[1.] Therule, that the vender’s lien shall not be set up, to the exclusion of a 
bona fide creditor, does not apply to prevent.the vendor of a tract of land.to 
J, from insisting on his lien upon the same, as against the rights of W, 
who becomes security for J upon a promissory note, before the conveyance 
of the land from the vendor ‘to’ J, and who receives from J a deposit of the 
title deeds, for his protection. eo 

[2.] Where, at the time that W thus became security for J, there had been 
an understanding between them, that J was to give W a mortgage upon a 
negro slave, for his protection, and J failed so to do: but subsequently, and 
after purchase of certain lands from another person, by an independent and 
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. distinct agreement between W and J, the latter deposited the title deeds to 
thesé lands with W, as an equitable mortgage, to protect him against the 
payment of the note, no other advance or consideration having been paid 

‘by W: Held, that this did not place W in the ‘attitude of a purchaser for 
valuable consideration, without notice, and giye.to him-a lien on the land, 
‘Superior to that.of the vendor. 


In Equity, in, Butts Superior Court. Tried before Judge 
Starke, Mareh Term, 1854. 


This was a, bill filed by Moses Mounce, against James By- 
axa, Richard G. Byars, William. Byars and J ohn Goodman. 
The Dill stated, that in 1839, complainant: owned one hundred 
and twenty-two acres of land, divided into several lots, and 
known as a part of the McIntosh or Indian Spring Reserve ; : 
that he purchased of Robert Coleman, who, had purchased at 
public sale feom the State’s Commissioners ; that Coleman had 
paid the instalments due the State for the land, the receipts 
for which payments were indorsed on the certificates of sale 
given by said commissioners; that Coleman, for a fair and val- 
uable consideration, had transferred said certificates to the 
complainant; that complainant, on the 18th November, 1839, 
sold said land to James Byars, for the sum of $1300, for alike 
he took Byar’s notes; the last one of which fell due January 
1st, 1842; and that at the time of filing the bill, there re- 
mained due complainant, of said purchase-money, the sum of 
$925 .42,, principal and interest. The bill charges that at 
the time he sold said land, no grants had been issued for the 
lots, except lot No. 40, for which complainant executed to By- 
ars a deed in fee simple, and transferred to him the said cer- 
tifieates of sale of the other lots; that Byars went immediately 
into possession of said lots, under said sale. 

_ The bill charges, that in 1839 or 1840, James Byars sold the 
land.to William Byars, his brother, and immediately thereafter 
ran away and left the State; and that in a short time William 
Byars sold, or pretended to sell, said lots to Richard G.' Byars 
and John Goodman, who are now in possession of the same. 

The bill further charges, that James Byars, when he left the 
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State, t took all ‘his affects witli him; that complainatt took no 
sécurity on the notes piven fof said land; and that William 
Byars; Richard G. Byars and Goodinan, at the tithe they pu 
chased said lots of laid, had fiotice and were apprized of the 
fact that Jaities Byars had not paid the mentee. for the 
same. 

The bill prayed that the Couit might décteée the sale of the 
land, and order the proceeds to be applied to the payment of 
his debt against James Byars. 

The defendants, William Byars and John Goodman, filed 
their answers, denying that at the timé they parchused said 
land, they had any knowledge or notice of the parchase-money; 
or any portion thereof, remaining unpaid by James Byars to 
the complainant. The defendant, James Byars, having failed 
to answer, the bill, as to him, was taken pio confesso. 

It appeared in evidence -that the déed of James to’ William 
Byars, snd the transfer of the certificates of purchase, were in- 
tended to securé him against ultimate loss ona cortain-debt te 
one William Jones, on which the said William Byars had (be- 
fore the deed and traiisfers) become security for James. 

Some evidence was adduced for the purpose of bringing 
home to William Byars, notice of the tien of Mounce for the 
purchase-money, and also to show notice to Richard G. Byars. 

The character of the evidence will be seen, from the charge 
given the Jury by the Court; and upon which the errors-alleg- 
ed in this case are assigned. 

The Court charged the Jury as follows: “If the couplainant 
sold this land to James Byars, taking no security for the par 
chase-money, and conveyed by deed that paft to which he had 
a legal title to the purchasér, and delivered him the certificates 
for the other lots, and gllowed James Byars to go inte posses- 
sion of the Jand as long as the land remained in the hands of 
James Byars, the complainant ‘had ah equitable lien on the 
land for the purchase-money, or any balanve thereof which 
might be dué him; and if the lands were noW im the hands of 
James Byars, I apprehend there would be no serious difficulty 
in ‘ststaining the complainent’s lich. But if, after the sale by 
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complainant to James Byars, and.after James Byars. was per- 
mitted, by Mounce, to go into possession of-the land, James By- 
ars, the purchaser in possession, having received from Mounce 
an absolute deed to one-of the lots, and a deposit of the certifi- 
cates for-the other lots; now, if James Byars, to indemnify Wil- 
liam Byars against loss, in standing his security to William 
Jones, executed to William Byars a.deed to one of the lots and 
delivered to him such evidences of title to the other Tots as he 
had received from Mounce, viz: the‘certificates of purchase ; 
now, if William Byars, at the time he. took the deed'and receiv- 
ed the certificates of purchase, had no notice that the purchase- 
money, or a part of it.owing to Mounce, was unpaid, then ‘Wil- 
liam Byars is an equitable mortgager, and stands in the posi 
tion of a purchaser for a valuable consideration, without notice ; 
and if he acted in good faith, he is to be.treated as a purcha- 
ser im good faith for a valuable consideration, without notice 
and is proteeted -against complainant’s lien. . If Richard G. 
Byars and Goodman are purchasers. in good. faith and for a 
valuable consideration from William Byars, and he had no no- 
tice, they are as securely protected against complainant’s lien: 
as William Byars is, although Richard Byars, at the time he 
purchased, may have-had notice. 

The complainant has, in the argument of his Counsel, con-. 
tended that although William Byars had no uctual notice, that 
still, he had constructive notice. Asa general rule,.the law will. 
impute to a purchaser the knowledge of a fact, of which the exer- 
cise of ordinary diligence-and‘ordinary prudence would have ap- 
prized him. Whatever is sufficient to'put.the party upon in- 
quiry, is considered, in Equity, to.put the party. upon notice; 
and, under these rules, the complainant’s Solititors have con- 
tended that as. James Byars and William were brothers, James 
was known to William as a money-borrower, as only having 
one:negro, worth three or-four hundred dollars, and.some other. 
property only worth a few hundred more; that these brothers 
had long known eaeh other, and lived only a mile. or two apart, 
William must have been put. upon inquiry, and therefore notice 
was conveyed to him that the purchase-money to Mounce was. 
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unpaid. But in the opinion of the Court, although these things 
may have been well known to Wm. Byars, yet, they are not 
sufficient, in‘law, to charge Wm. Byars with constructive or ac- 
tual notice. It is the duty of the Court to instruct you as to 
what facts de or do not amount to notice; whether such and 
such facts have been provéd or nét, are fiicts entirely for your 
consideration. And you dre instrueted, that although you 

may be.satisfied, from - the eviderfce, that James and’ William 

Byars were brothers, James ‘being known to Willtam as a’ mo- 
ney borrower, for whom hé would nct stand without security; 

although these brothers had long known. each’ other ; and al-* 
though William knew'that James had only one negro girl, 

worth three or four htindred doflars, and some other property,’ 
worth some three or four hundred more ; and although James 
and William lived only a mile’ 6r'two apart, and all these facts 
may havé been well known to William, they are hot suffi- 
cient, in law, to charge William Byars with notice, in the 
face of his answer, denying’ notice. That part of the an-— 
swer of Wm. Byars, denying notice; is résponsive to the bill, ’ 
and you will not conclude he hind notice, unless that part of his 

answer has been overcome by testimony exceéding and out- 

weighing the testimony of one witness. ' His having notice af- 
ter he incurred the liability for his brother to Jones, and took — 
the deed and éertificates for his indemnity, does not affect him 
—the notice came too late. I have ‘been requested by com- 
plainant’ s Solicitors to charge you, “that if this land was trans- 
ferred to Wiliam, Byars by James, to secure an’ antecedent 
debt, the claim or lien’ of Mounee i is stronger than Byars’, un- 
less William Byars, at the time of tlie deposit of the certificates, 
made a new advance of money, or in Consequence of their de- © 
posit, took upon himself some new obligation for James, the 

claim or equity of Mounce i is still the strongest, and has prece- 

dence in Equity.” In cases of equitable lien, both conflicting 
liens being equitable, the oldest in point of time has the prece- 
dence: but in this case, I do not feel it my duty to charge pre- 
cisely as requested, but say to y~ that if, when William stood 
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security , for Tobck. it: was agreed between ‘them that Jamies 
should seoure his brother against loss by a mortgage on a n¢- | 
gro, and. failed to do so, but disposed. of the negfo in another 
way.; and if the security agreed on was not given, and after- 
wards William was seoured by a deed to one of the. lots, and 
by deposit of the certificates for the others, if William was 
without notice of Mounce’s lien, he is protected against — 

I am further requested by complainants Counsel to charge 
you, “ that an equitable mortgage created by a deposit of the 
title deeds to secure the payment | of an, antecedent debt, is not 
such a lien on. the land as to overcome the vendor’s lien for the 
purchase-money’”’.. I must decline, so ta charge. Although, an 
equitable mortgage, created by: a deposit of the title deeds to 
secure the payment of an ‘antecedent debt, is not such a lien 
onthe land ag to overcome the vendor's lien for the purchase- 
money, yet.if you-believe that the seeurity or indemnity taken 
by William Byars in this case, was taken pursuant to a previ- 
ous agreement, that the security ° was to be indemnified against 
loss in standing security to Jones, William Byars stands on 
the same footing he would have done, if the indemnity hat 
been given at the time of his becoming wc i for the Jones 
debt. 

I am further requested by, complainant's Counsel to charge 
you, “that when two parties, each, claim alien upon an equita- 
ble interest in land, that no notice is necessary to, enable the 
party having the first lien, in point of time, to enforce his lien. 
That William Byars took such an interest, and therefore is not 
protected, no notice to him having been necessary. I must 
decline to charge as requested, and refer you to.what I have 
already said as being the law on this subject. Iam further 
requested by complainant’s Solicitor to charge, “that the de- 
posit of the title deed to. secure an antecedent debt, is a volun- 
tary assignment, and the party securing them cannot be con- 
sidered a bona fide purchaser, so as to defeat ‘the complainant’ S. 
right to his lien as vendor. .I cannot so charge, but say again, 
that if, at the time William Byars stood security to Jones, his 
principal was to indemnify him by a mortgage, and did not do. 
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-Soyand afterwards, made this deed and deposited these certifi- 
cates, in lieu of the indemnity originally agreed on, the deposit 
of the.certificates is net'a voluntary: assignment, nor is it void, 
but is.founded on a good and sufficient consideration, and Wil- 
liam Byars is entitled.to notice. 

Again, I have been requested by complainant’ 8 Solicitor to 

. charge you, “that whatever facts or circumstances are sufficient 
to put a prudent man upon, inquiry, as to the right or interest a 

-man.may haye in an estate which. he may. propose to sell or 
mortgage, is considered, to convey. notice in Equity”. I have 
already told,you this is the Law. . - 

After which the Court, at the request of complainant's Counsel, 
charged the Jury as follows: “the fact that James Byars pro- 
mised to give a mortgage to Wm, Byars, on a negro woman, 
to.indemnify him as hig security on the Jones debt, and afters 
wards disposed of the negro in.another way, is a new matter 
set up by defendant, and, must be proved by other witnesses, 
before the same is evidence to, the’ Jury, the same not being 
responsive to the bill., 

_Before the conclusion of the charge, the Court was notified 
by complainants that they excepted to that part of the charge, 
in which the Court gives its opinion that certain facts, if prov- 
en, do not amount to-notice; still, the Court refused to alter its 
charge. 

After which the Jury retired and returned a verdict for de- 
fendants, 9 

And the complainant excepted to said charge of the Court. 


HAMMOND & HamMonp ; ‘McOung, for plaintiffs in error, 
. Fioyp, for defendants. 
By the Court.—Srarnzs,'J: delivering the opinion. 


[1.} We see no reason to interfere with the judgment of the 
‘Court below, on any point, except that made upon so much of 
the charge to the Jury as instructed them, that “if, when Wil- 
liam Byars stood security for James it was agreed between 
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them, that’ James should secure his brother against loss; by a 
mortgage on a négro and failed; and if the seeurity agreed 
on‘was not given, and afterwards William was secured by a 
deed to one of the lots, and by a deposit of the certificates for 
the balance—if William was without notice of Mounce’s lien, he 
is protected against it” ; and to’se niuch of the tharge in con- 


“nection with this as instructed the Jury, that if James’ Byars 


had thus agreed with his brother William, to give him a mort- 
gage on a negro, for the purpose spécified, and failed to do so ; 
and afterwards, “to indemnify or'secure William Byarsin stand- 
ing his security, executed to him a deed to one of the lots, and 
delivered to him such evidence of title as lie had received from 
Mounce, viz: the certificates of purchase ; now if William Byars, 
at the time he took the deed and received the certificates, had 
no notice that the purchase-money, or a part of it owing to 
Mounce was unpaid, then William Byars-is an equitable mort- 
gagee, and stands in the position ofa purchaser for a valuable 
consideration without notice’; and if he acted in good faith he 
is to be treated as a purchaser, in good faith, for a valuable con- 
sidetation without notice, and is pfotected against complain- 
ant’s lien’’. — , 

In another portion of lis charge, the Judge admitted, that 
“though an equitable mortgage, created by a deposit of title 
deeds to secure the payment of an antecedent debt is not such 
a lien on'the land, as to overcome the vendor’s lien for the pur- 
chase money;” yet, he proceeded to say again, that if there 
had been an agreement, at the time William Byars became 
security for his brother, that the latter would, for his protec- 
tion, give him a mortgage on a negro, and James failed to do 
so; but afterwards, in lieu thereof, turned over to him these 
title deeds, as security against payment of the note, that in 
such ¢éage, “ William Byars stands on the same footing as he 
would have done, if the indemnity had been given at the time 
of his becoming security”. : 

From all of which instruction, it seems that the Court below 
considered the previous agreement between James and William 
Byars, in relation to the mortgage on a negro, as ‘taking the 
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ase out of the rule, which he had been asked -to recognize, 
cand placing*the defendant, William’ Byars, in the situation of 
a bona fide purchaser for a valuable consideration. ° 

[1.] The consideration. for this equitable mortgage, it is 
‘said, will be found in the fact, that William Byars had become 
security for his brother, on a promissory‘note-; that this deposit 
of title deeds was intended to protect himagainst the liability 
thus assumed, and that thereafter, he occupied, towards that 
"brother, the relation of a purchaser without notice. 

It seems that William Byars had become security for James, 
on this note, before the sale of the land:in question te James, 
by the complainant ; and no reference could have been had to it, as 
part of James’ property, giving him responsibility and credit, 
when William became his security. This is not, therefore, a 
question between a creditor and the vendor's lien; and the 
rule that the vendor’s secret lien shall not be set up to the ex- 
‘clusion of a bona fide creditor, so ably vindicated by Ch. J. 
Marsiiall, in Bailey vs. Greenleaf; (7 Wheat. 46,) and recog- 
nized by this Court, in Webd vs Robinson, (14 Ga. R. 216,) 
‘is not here applicable. The rule does ‘not even apply to a 
judgment creditor, whé becomes so before the conveyance to 
the’ debtor ; for each party, in that case, would have an-equi- 
table lien, and the maxim, Qut prior est in tempore; potior est 
in jure, would prevail, (inch vs. Winchelsea, 1 P. Wm. 278. 
Mackreth vs. Symmons, 45, Ves. 354. Batley vs. Greenleaf, 
T Wheat 56.) 

[2.] His Honor, Judge STarkx, pialia was of the opifiion, 
that as James Byars had agreed to-give his brother a mortgage 
upon a negro slave, to protect him, as security on the note, and 
failed to do so, but afterwards made this deposit in lieu there- 
of, William Byars was thereby placed in the position of a pur- 
chaser for a valuable consideration, without notice. 

We cannot see, ourselves, what connection there was, under 
the circumstances, between the agreement to give a mortgage 
on a slave, supposing it to have been made, and the deposit of 
these title deeds as collateral security. It appears that the 
Jatter, by a totally independent and distinct understanding, 
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without other advance .or consideration,. was substituted for the 
former, after 'the contract between the parties, that is to say, 
-after William had become seenrity for James; and.that this 
‘collateral. security consisted.of property which was not owned 
by. James, at. the time his brother became security, and he 
‘agreed to give the first mortgage. If there had been anything 
like an understanding between the brothers, at that time, that 
James had the purchase of this land in prospect, that it-was his 
intention to pay: for.it; and if he failed to give the mortgage 
on the slave, this.deposit, of title deeds should be. made in its 
stead; then there would have ‘been a connection between the 
two things;-and it might, perhaps, have been ,said, that Wil- 
liam was. influenced in becoming his brother’s security, by.the 
consideration. that the latter was to own this property; and .he 
(William) should, therefore, be regarded in the light of a creditor 
with a lien upon this land. But there is no such evidence— 
nothing, in, fact, to connect the deposit of these title deeds 
with the agreement between William and James Byars, at the 
time he became security,.as to the protection, of the former, be- 
cause of his becoming, security for the latter. And William 
Byars, therefore, appears here as a- volunteer, . 

We are not sure, however, if it had been otherwise, even if 
William had-become: security for James, after the purchase of 
the land by the latter, that his lien would have been superior 
to the vendor’s lien.on the land; for it was only a contingent 
liability which he had assumed, and not an indebtedness. : He 
might never have had to, pay the note.. Can he properly be 
said, then, to have occupied the relation of a creditor to his 
‘brother, on this account ? At most, it would seem to have been 
‘only an.equitable interest which he had in property of his bro- 
ther, after, becoming his security.; and here, again, would apply 
the maxim, that of two equal. equities, that is superior which is 
prior in point of time. 

The view of the Cit below, which we: have been consider- 
ing, proceeds upon the assumption, that James Byars had 
agreed to give a mortgage upon a slave to William, in consider- 
ation of the latter becoming his security. But we can find no 
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such* statement itt the record, a8 it eomes'to usy exeept'in the 
answer’ of William Byars; and the Court expressly charged 
the Jury, thatthe answer, on’ this point, ‘was not: responsive to 
the bill; and therefore, not evidence. If this be so, though the- 
Court had been right as to the legal principle which he stated, 
he applied it to a hypothetical state of facts, not in evidence, 
and he was therefore in error; 

On the whole, we think the Court pee in holding, that j in 
this transaction, William Byars occupied the position of a pur- 
chaser without notice, for a valuable consideration; and that he- 
stands on the same footing that he would have done, if this: 
equitable mortgage liad beet given, at sap timé: a his a 


security. 
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No. 50.—SimEon SMIzH, plaintiff in error, v8. GxoncE » 
Racers, defendant.in error. 


[1,] An insolvent debtor is not entitled-to have as miany a8 two watches ex- 
empt {rom sale. It is dotbtfal whether he is entitled to have even ong’ 


[2.] Nor is he entitled to have exempt his “wy “implements”or tools” of 
“ tradé or calling’’.* ; 


Ca. Sa. in Monroe Superior Court. Decision by Judge War- 
NER, February Term, 1854. 


The defendant was arrested under a'ca. sa. He filed his 
schedule, preparatory to taking the benefit of the Insolvent. 
Debtor’s Act. At the hearing he moved the Court to exempt 
from sale a silver watch, claiming the same as a part of his 
“wearing apparel”; also a piano and guitar, for the use of 
his wife, who was a ‘“ music teacher’’. 

The Court refused the motion, upom the grounds— 

ist. Because the wife had claimed and been allowed a gold 


watch. 
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2d.- Because the defendant. was a gunsmith and dentist; 
and as.such, had been. allowed the “implements of his trade”. 
Te-which decision Counsel for, defendant excepted. 


‘Hammonp, for plaintiff in error. 
Stusss & Hix, for defendant in error. . 


By the Court.Banyine, J . delivering the opinion. 


The general rule is, that all of a man’s estate, both real and. 
personal, is subject to be sold under execution, for the payment. 
of his.debts. (Jud. Act of 1799, §31.) 

The estate of the wife is the estate of the husband. This, 
too, is the general rule. 

[1.] Various articles of property, however, have, from time 
to time, been exempted by the Legislature, from this liability. 
But among these articles is not to be found watches, unless 
they come under the head-of “‘wearing apparel”. It is doubt-- 
ful whether they cane made to come under that head. If, 
however, they can, we think that not more than one can be 
made to do so.. And-one, and the best one, the Court allowed’ 
to-be exempt in. this ease. 

Nor are pianos and guitars to be found, by name, among the 
exempted articles. If, therefore, they are exempt, it must be 
because they are included in some of thosé which’ are named. 
It was insisted that they are included in‘ the expressions—. 
“eommon tools of his trade’’,. “the .working tools. or imple- 
ments of my trade or calling’*. ) 

‘But that could not.be so; for the debtor was not a music: 
teacher, but-was a gunsmith and dentist;-and these, are not. 
the tools or implements of the trade or calling of a, gunsmith 
or dentist. 

[2.] It is true that his wife was a music: teacher; but the: 
Acts, none of them, exempt the tools or implements of the: 
wife’s trade or calling. They only exempt those of the debt- 


EE 

















DECATUR, AUGUST TERM, 1854. 48r 
Lyon vs. Howard et al. 








or’s, himself. Hers, therefore, must be held still to remain 
governed by the general law. And that subjects them to sale 
for the husband’s debts. (Cobd’s Dig. 380, 385, et seq.) 





No. 51.—Grorce Lyon, plaintiff in error, xs. Epwarp How- 
ARD and others, defendants in error. 


[1.] An equitable claim against the legatees of an estate, cannot be pleaded 
in defence of an action by the administrator de ‘bonis non, cum testamento, Fe. 
for a debt due to the estate. But upon a bill filed by the creditor against the 
legatees and the administrator, setting forth that the legatees reside in va- 
rious States—that to sue them separately would entail such an amount of 
expense, &c. as would amount to the whole of his claim ; that the debt was 
contracted with the estate upon the faith of this equitable claim; and that 
these legatees are the only parties in interest, there being no debts of the 
estate, a Court of Chancery will decree payment to the creditor, out of the 
debt due the estate. 

[2.] Such « bill should not be dismissed because the wives of some of the 
legatees, daughters of the testator, and who might be entitled to an equita- 
ble settlement out of the legacy, were not made parties to the bill; and it 
was the duty of the Chancellor, in such case, to direct‘an suisieanielh ra- 
ther than turn the parties out of Court. 


In Equity, in DeKalb Superior Court. Demurrer. Deci- 
ded by Judge WARNER, August Adjourned Term, 1854. 


This bill was filed by George Lyon against Edward Howard, 
administrator, with the will annexed, of Edward Howard, de- 
ceased, Joseph Wooten, Abraham Houseworth, Bennett Par- 
ish, John Parish, Sion Massey, Triplet Cannady, John How- 
ard, Lemuel Dean, legatees under the will of the said Edward 
Howard, deceased, and Robert Sones, Deputy Sheriff of De- 
Kalb County. 


VOL. xvi-61 
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The_ bil alleges, that in the year 1818, Edward Howard of 
Greenville Distriet, South Carolina, departed this life, leaving 
a will, by which he bequeathed to his wife, Mary Howard, du- 
ring her widowhood, a negro woman named Jinney, and her 
increase ; and after “that”, to be equally divided among his 
twelve children ; that Mary and John Howard were appointed 
executor and executrix by said will; that in 1823 Mary re- 
moved from South Carolina to the County of DeKalb, and 
there the said Jinney bore a large family of children, up to the 
year 1838, when they had increased to the number of 14; that 
at that time, the said Mary Howard having become very o!d 
and infirm, and blind, and unable to manage said negroes, and 
all the legatees of the said Edward Howard being of full age, 
(except.a grand-child, who was represented by his guardian,) 
entered into an agreement, amongst themselves and the said 
Mary Howard, that the said negroes should be sold and divi- 
ded among the legatees. The bill further states, that at this 
time, the said legatees were scattered over several States. 

The bill farther alleges, that the said Mary Howard execu- 
ted, in 1838, a deed of relinquishment to the said negroes, in 
pursuance of said agreement, by which she gave up all of the 
said negroes, except a girl called Sally Ann and a man named 
Lindsey, which she reserved for her use during her life; that 
the legatees reduced the agreement aforesaid, among them- 
selves, to writing, by which the negroes were to be sold as 
aforesaid, and that the money arising from the sale of Lindsey, 
to-wit: nine hundred dollars, should be set apart for the sup- 
port of the said Mary Howard; that the said negroes were 
sold in March, 1838, thirteen in number, including Lindsey, 
by John Howard, as executor of Edward Howard, deceased, 
and who then lived in the State of Mississippi; thatthe money 
for which Lindsey sold was placed in the hands of Philip 
Houseworth, to be applied, by him, to the support of the said 
Mary Howard. 

The bill further states, that in the year 1845, Mary Howard 
commenced to live with complainant, and continued so to do 
until September, 1847 ; that during that time, from her old 
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age and afflictions, being blind and almost helpless, she gave @ 
great deal of trouble, and required much care and attention ; 
that her mind became so much impaired, the Infetior Court of 
DeKalb County declared her to be a person of unsound mind, 
and appointed complainant her guardian; that the woman Sal- 
ly Ann, in the mean time, gave birth to several children—and 
was thereby unable to wait upon and take care of the said Mary 
-Howard, and rendered her services valueless to complainant. 


The bill further states, that after complainant was appointed 

.guardian for the said Mary Howard, Philip Houseworth paid 
‘over to him the sum of $575.00, it being part of the money 
arising from the sale of the negro Lindsey; that after the 
death of the said Mary Howard, complainant presented to the 
Court of Ordinary of said county, his account for the board 
and clothing, care and attention furnished and given to the said 
Mary Howard, and the said negro woman Sally Ann and her 
children ; and the said Court allowed him the sum of $542, for his 
said services and expenditures. The bill further alleges, that at 
the time Mary Howard came to live with complainant, she had 
no other means of support than the funds arising from the sale 
‘of Lindsey, and that complainant was induced to take her, from 
the fact that said fund was set apart by the said agreement, for 
her support and maintenance during her life. 


The bill further states, that Edward Howard, after the death 
‘of the said Mary Howard, took out letters of administration, 
with the will annexed, on the estate of Edward Howard, de- 
ceased, from the Court of Ordinary of DeKalb County, and 
commenced an action against complainant, for the recovery of 
the said $575; that complainant set up, as a defence to said 
suit, -the said agreement between the legatees and the said 
Mary Howard, and the judgment of the Court of Ordinary al- 
lowing him the said $575, for maintaining and supporting the 
said Mary Howard; that upon the first trial of said cause the 
defence of complainant was allowed by the Court; that on the 
appeal the Court sustained a motion to strike the plea of the 
complainant, and a verdict and judgment was rendered against 
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him for the said $575; that a fi. fa. was issued from said judg- 
ment, and levied upon the property of complainant. 

The bill further states, that the maintenance and support of 
the said Mary Howard and her negroes, by the complainant, 
was worth the said sum of Five Hundred and Forty-two Dol- 
lars; that the legatees under the will of the said Ed. Howard, re- 
side in several States, to-wit: Georgia, Alabama, Mississippi, 
&c. and that if complainant be driven to sue each one separate- 
ly, it will cost more than the amount of complainant’s claim ; 
and that there were neither debts or creditors of John How- 
ard’s estate. 

The bill prays that defendants may come to an account with 
complainant, and that the said sum of $542 be set off against 
the said judgment rendered against complainant, or that a 
new trial may be had, and that defendant, Edward Howard, 
administrator, may be restrained from proceeding with the said 
fi. fa. To which is added a general prayer for relief. 

To this bill a general demurrer was filed, which the Court 
sustained, and dismissed the bill. To which decision Counsel 
for complainant excepted. 


~ Ezzarp, for plaintiff in error. 
CaLHouN, for defendant in error. 


By the Court.—Srarnss, J. delivering the opinion. 


[1.] For the purposes of the demurrer, the allegations of this 
bill must be taken as true; and so receiving them, they pre- - 
sent a very strong case for the interposition of a Court of 
Equity—one in which such a Court, only, can give adequate 
relief. They present a state of facts, of which the complain- 
ant could not have availed himself, in defence of the action in- 
stituted against him by the administrator; for his claim was 
not on the estate of John Howard, but was an equitable claim 


upon this fund, as against the legatees, by reason of their 
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agreement ; and no defence which he could have made to that 
action would, therefore, have afforded him protection. The 
Court below did right in rejecting it, in the Common Law ac- 
tion of the administrator against him. He should not, conse- 
quently, be prejudiced in his claim against these legatees, now 
asserted in Equity, by reason of the administrator’s judgment 
against him, if he can show reasons why they should be made 
to account with him concerning it; and he does exhibit such 
reasons, if he show that these legatees have agreed that this 
fund should go to the support of Mrs. Howard, that there are 
no other persons interested in this estate, and that his bill for 
the support of Mrs. Howard is correct. 


It is not a good objection, that the complainant has a reme- 
dy at Common Law. That remedy is not adequate, for the 
reasons assigned in the bill. He can only have complete pro- 
tection, if his case be that which he has set forth by the aid of 
a Court which can hold back the hands of this administrator, 
until the legatees can be brought into account with the com- 
plainant—a Court having authority to bring all these parties 
before it, and thus save multiplicity of suits, and accumulation 
of expenses and costs. 


[2.] Neither is it a good reason why this bill should have 
been dismissed, that the daughters of John Howard, and wives 
of some of these defendants, were not made parties to the bill, 
as being entitled to an equitable settlement out of this fund. 
1. The amount coming to each of these eleven legatees, out of 
five hundred and forty-two dollars, is so small as to make it 
questionable whether or not it would be expedient to give di- 
rection to it as a settlement upon wife and children. 2. If 
these femes covert should have been made parties, it might 
have been done by amendment. It is, perhaps, advisable that 
they should be made parties ; but this can and should be done by 
amendment; and the bill should not, on this account, be dismissed. 
There may have been no formal motion to amend, but the prin- 
ciples of substantial justice, and the practice in Courts of Chan- 
cery, authorize a Chancellor, under such circumstances, to di- 
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rect an amendment rather than turn the parties out of Court. 
(Wade vs. Parker, 2 Keene, 59. Robert § Wife vs. West ¢ 
Reid, 15 Ga. 148.) 











